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THE COURT: Good afternoon

Al right. | have read the papers. Let ne hear from
the plaintiff.

MS. HANSW RTH: Good afternoon, Judge Chin. Dor
Hanswi rth, Hogan & Hartson, for plaintiff, Fox News Network.

Judge Chin, can we have perm ssion to put up a
denmonstrative exhibit?

THE COURT: Sure.

MS. HANSW RTH:  Thank you.

| am going to proceed. Your Honor, we viewthis as a
fairly straightforward case of trademark infringenent. As the
court knows, the defendants have placed Fox News's registered
trademark "fair and bal anced" on the cover of their book. As
you can see, it's the third book. It's the third imge on the
exhibit. The first two are newspaper advertisenents for the
Fox News Channel, and the one on the right is the cover.

THE COURT: | can see all that.

You say it's a straightforward trademark case.

Fox has to prove |ikelihood of confusion, correct?

MS. HANSW RTH. On the trademark infringenent --

THE COURT: Yes.

MS. HANSW RTH: -- claimwe have to prove |ikelihood
of confusion. On the dilution claim we don't.

THE COURT: | didn't ask about the dilution. | asked

you about the trademark infringement.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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M5. HANSW RTH:  Yes.

THE COURT: On the trademark infringenent, let's start
with that, the consuner. Who is the consuner?

MS. HANSW RTH: The consuner can be either sonebody
who is a consumer of the Fox News Channel, a consumner of
M. Franken's book or books like it.

THE COURT: |Is there a difference?

M5. HANSW RTH: There certainly could be.

THE COURT: Tell me what the differences are.

MS. HANSW RTH: Well, Fox News Channel has 80 million
subscribers, and | checked a statistic today, it is watched by
approximately 19 million people every day.

Sonme of those people could be people who woul d be
interested in purchasing the defendant's book. Sone likely are
not .

THE COURT: \When you say there are 80 million
subscribers, by the way, |'mnot sure what that nmeans. In
ot her words, you don't have to subscribe specifically to Fox,
do you?

MS. HANSW RTH:  No.

THE COURT: On ny basic cable | get the Fox cable
station, right?

MS. HANSW RTH:.  You probably do.

THE COURT: Yes. So am| a subscriber to Fox?

MS. HANSW RTH:  Yes. That's how the cable industry --

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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THE COURT: | see.

M5. HANSW RTH: But we do have a statistic that | can
furnish to the court in an affidavit which | got today which is
what we call the reach of the network. That neans how many
peopl e on average watch the network for at |east one m nute per
day, which takes away channel surfers, and that statistic is
19.2 mllion people.

THE COURT: All right. The consuner who woul d buy the
book is a relatively sophisticated consuner, correct? | nean
sonmeone interested in political satire and commentary.

MS. HANSW RTH: | don't agree with that, your Honor

General ly, cases hold that purchasers of books are
general ly not, neither sophisticated nor unsophisticated.

THE COURT: Don't you have to | ook at the type of book
in question? W're not tal king about nystery novel or a
romance novel. We're talking about social and politica
commentary and satire.

MS. HANSW RTH. | f you're tal ki ng about whet her
sonmebody wi Il nake an inforned decision as to whether to
purchase a book, that doesn't necessarily nean the consumer is
particul arly sophisticated.

THE COURT: The bottomline is, is it really likely
that someone is going to be confused into believing that Fox or
M. OReilly are endorsing this book or are sponsoring this

book?

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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MS. HANSWRTH: | would direct the court's attention
to the Cliff Notes case, because the Cliff Notes case, which
was decided by the Second Circuit in 19 --

THE COURT: M question is, do you really think it is
likely that soneone who wal ks into Borders and picks up
M. Franken's book woul d believe that this book has been
sponsored in some way or endorsed in some way by Fox?

M5. HANSWRTH: | think that it is likely that
consuners could believe that. Wen we are tal king about the
appreci able --

THE COURT: It is likely that consuners could believe
that? 1Is that the test? O is the test that --

MS. HANSW RTH: They woul d be confused. That's the
test. And the threshold, your Honor, in this circuit can be as
low as 15 or 18 percent. |In one case, in fact, 8 and a half
percent of consunmers were confused, and a court held that that
was - -

THE COURT: Do you think that the reasonabl e consuner

woul d believe seeing the word "lie" above M. OReilly's face
that M. O Reilly or Fox were endorsing this book?

MS. HANSW RTH:  Your Honor, it doesn't appear from
this cover that it's not necessarily true that anyone who saw
this cover would think that the cover is accusing M. OReilly

of lying. He's pointing his finger at sonebody and it's not

necessarily even true that soneone who is |ooking at this and

SOUTHERN DI STRI CT REPORTERS, P.C.
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notices the "fair and bal anced" mark woul d necessarily see that
M. OReilly is there on the cover.

To me it's quite anbiguous as to what the nessage is
here. There's no real nmessage that this is a hunor book or a
book of political satire. There's no indicating details |ike
there was on the book in the Cliff Notes case for anybody to
know that this is a joke. And, in fact, even though
M. Franken has stated that his use of "fair and bal anced" was
a joke, there are no other jokes on this cover. |It's a deadly
serious cover, and it's using the trademark of Fox News to sel
itself.

THE COURT: Do you think the use of the phrase "lying
liars" can be a joke?

MS. HANSWRTH: It can be, but it isn't necessarily.
I nean, look at the title of M. OReilly's book "The
Conpl etely Ridicul ous and American Life."

THE COURT: Let nme ask you about that: M. OReilly
uses in his book "the good, the bad and the conpletely
ridicul ous."

Is that not a play on "The Good, the Bad and the
Ugly"?

M5. HANSW RTH: | don't know.

THE COURT: You don't know whether that's a play on
"The Good, the Bad and the Ugly."

MS. HANSW RTH: | don't know.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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THE COURT: Well, assune that it is. 1s that not a
play on a tradenmarked phrase?

M5. HANSWRTH: That's a title of a novie.

THE COURT: Yes. And | assume there's some kind of
protection for the title of the novie "The Good, the Bad and
the Ugly."

MS. HANSW RTH:  Your Honor, there generally --

THE COURT: | think that | have in sone of the papers,
it mght have been the amicus brief, a representation that the
phrase "the good, the bad and the ugly" is a trademarked
phrase.

M5. HANSWRTH: | don't know that that's the case
And | don't know --

THE COURT: Well, | nean, isn't M. OReilly doing
exactly the sane thing using a trademarked phrase in the title
of his book? The good, the bad --

MS. HANSW RTH: He's not doing it to confuse. He's
certainly not using it to sell the product.

THE COURT: Do you think that M. Franken and the
publ i sher are intending to confuse buyers into thinking that
he, M. Franken, is sonehow associated with Fox?

M5. HANSWRTH: | think what they're doing is they're
intending to use the trademark to sell the product. And they
are. They've admitted that. The way that they've set it up is

t oo ambi guous. Once again, it does not say parody satire. It

SOUTHERN DI STRI CT REPORTERS, P.C.
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is the only tradenmark on that book, unlike the O Reilly book
whi ch has Fox News's "The O Reilly Factor" prom nent tradenmark
on it at least three tines that | can see from here.

THE COURT: |If the defendants put on to the cover,
"this is a satire,"” would that somehow sal vage it?

MS. HANSW RTH: That would be a | ot better, your
Honor. That's all we wanted. All we asked was for sonme sinple
changes to this dust jacket to show that M. --

THE COURT: On a different note, is Fox really
claimng that it has a nonopoly to the phrase "fair and
bal anced" ?

MS. HANSW RTH: Fox has a registered trademark in
"fair and bal anced."” That guarantees it the right to use the
phrase "fair and bal anced" in connection with its products and
services and to exclude others fromusing the phrase in
connection with simlar products and services. So to the
extent that the trademark | aw does grant a nonopoly to
trademar k owners, yes.

THE COURT: How far does that go? | nean, | could see
if a conpetitor cable news network wanted to use as its sl ogan
"fair and bal anced, " you know, maybe there could be an
argunent. But if soneone wants to wite a book that contains
the phrase "fair and bal anced," Fox's position is that that's
not permtted?

MS. HANSW RTH: It woul d depend on the circunstances.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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Under these circunstances, the defendants have al ready
admitted that they're using the phrase because it is Fox News's
trademark. M. Franken has adnmitted that it is a knock-off,
quote, unquote. That's classic trademark infringenent.

THE COURT: But it's parody, isn't it?

MS. HANSWRTH: It's not a parody. The reason it's
not a parody is because a parody needs to refer to the
trademark and to al so sinultaneously not refer to it.

In the Cliff Notes case the reason the court found a
parody is because the word "satire" was on the cover of that
publication five tines. It was on the back cover four tines.
The trademark of the defendant, Spy, was on the cover, "a Spy
book." W don't have any other trademark on this cover. This
is much too subtle to be considered a parody under the existing
Second Circuit precedent.

THE COURT: But | nean the purpose of the tradenmark
law is to avoid public confusion and avoi d decei ving consuners
as to the source of a product and here. | guess we go back to
the question of whether there really is any likelihood that a
consuner is going to be deceived into believing that this is a
Fox product merely because the phrase "fair and bal anced"” is
used in the title, it seems to ne.

MS. HANSW RTH: That is the core issue under the
Lanham Act, Section 1125(a).

THE COURT: OK. \What else do you want to tell me?

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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MS. HANSW RTH. On the dilution claim which, as your
Honor knows, does not require Fox News to prove a likelihood of
confusion, our case is crystal clear. Once again, the
def endants have used our trademark on their book to sell a
product, to poke fun at Fox News, to ridicule its nunber one
talent, M. OReilly. And Fox News certainly has a comrercia
interest in M. OReilly's image. |In fact, they have the
contractual right to control his imge and |ikeness.

Under the dilution laws -- we've sued under two
dilution statutes, your Honor, under the New York State statute
and the federal statute in the Lanham Act. Under the New York
State statute, the showing that we have to nake for dilution is
that our mark is distinctive and that the defendant's use of it
is either blurring it or causing some kind of tarnishment.

Wth respect to the blurring, not only does the use of
the mark blur this with M. Franken, but it blurs it with the
ot her subjects of his book, especially the people who are al so
on the cover, such as Ms. Coulter. M. Coulter is in the upper
| eft hand of those four television inmges.

The first few chapters of M. Franken's book are about
Ms. Coulter, and they are extremely derogatory. Sonebody
| ooking at this could certainly think that Ms. Coulter had sone
sort of official relationship with Fox News, which she doesn't.
So this cover is certainly blurring. | would also add that the

nane of one of Ms. --

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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THE COURT: The President and the Vice President are
al so on the cover, are they not?

M5. HANSW RTH: Yes, they are.

THE COURT: |s soneone going to think that they are
affiliated with Fox?

MS. HANSW RTH: | think M. Franken does.

THE COURT: K

MS. HANSW RTH:  So, yes, sonebody could think that.
The nane of one of Ms. Coulter's books is "Liberal Lies About
the American Right." It's clear that this is where M. Franken
l[ifted the rest of the title of his book.

So there's even --

THE COURT: Even assuming he did lift it, it seenms to
me he's playing on the words. That's what he's doing. It's a
pl ay on words.

M5. HANSWRTH: It's nore a blurring, your Honor, if
you' re taking Fox News's recogni zabl e sl ogan and Ms. Coulter's
title --

THE COURT: On that theory, one would be extrenely
restricted in the ability to criticize anybody. | nean, these
are public figures who put thenselves out there. And any tine
they are criticized in the context of the use of a phrase "fair
and bal anced," you're suggesting that there would be dilution
and blurring and that would not be permitted?

M5. HANSW RTH:  Absol utely not, your Honor

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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THE COURT: Absolutely not neaning that's not what
you' re sayi ng?

M5. HANSW RTH: That's not what |'m saying.

THE COURT: K

MS. HANSW RTH:  You can go on to the Internet and you
can see hundreds of web pages and Internet sites that are
extrenely critical of the Fox News Channel. The Fox News
Channel, the nore popular it gets, the nore criticismit gets.

Fox News Channel does not take any action agai nst
those people. It's their First Anendnent right to criticize
Fox News. The difference here is that this is a comercia
use. This is on a book cover. This is being used to sell a
product. And Fox News does have an interest in the way its
trademark is being used, and in fact it has a duty to protect
its trademark.

THE COURT: OK. Let me ask one other question. |'m
not really sure that it's germane, but | have an affidavit from
Di anne Brandy, and | guess she's the vice president of |ega
affairs. This is an incident that has received a | ot of
di scussion. It's the subject of affidavits. That's the
exchange between M. Franken and M. O Reilly at the book expo.

And Ms. Brandy nekes sonme factual statenents in her
affidavit, and |I'm wonderi ng what the basis for the factua
statenments are.

Was she there? She says in her affidavit in paragraph

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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13 that M. O Reilly never nmade the statenent about w nning a
Peabody. How does she know t hat ?

MS. HANSW RTH: The basis of Ms. Brandy's know edge is
| ooki ng at public records and di scussing that with
M. OReilly.

THE COURT: Are there not some transcripts of OReilly
shows where it appears fromthe transcripts that he did nake a
statenent about wi nning a Peabody?

MS. HANSW RTH: | don't think so, your Honor. | think
the statenment was that the tel evision program "Inside Edition"
won a Peabody, not that he personally did.

THE COURT: | think it says "we" in a couple of them
anyway.

Why is there not an affidavit fromM. O Reilly where
he deni es under oath that he made the statenents?

MS. HANSW RTH:  We coul d provi de one, but | don't
think it's germane to our notion.

THE COURT: | don't know if it's germane or not, but
it's in your affidavits, and it's in your brief. | nean,
usual |y when you have an affidavit, it should be on personal
know edge unl ess stated otherwise. |I'mjust a little uncertain
as to the basis for the know edge. It doesn't say that it's --

MS. HANSW RTH.  Woul d you like us to provi de one?

THE COURT: | don't know. You've told me the basis,

t he discussions with M. OReilly.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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M5. HANSW RTH:  Yes.

THE COURT: And a search of the public record?

MS. HANSW RTH:  Yes.

THE COURT: OK. Fair enough. Let ne hear fromthe
def endant s.

MR. ABRAMS: Good afternoon, your Honor

THE COURT: Good afternoon

How do you respond to the blurring argument; in other
words, the trademark is on the cover and it's being blurred or
tarni shed because of the context?

MR. ABRAMS: | respond by saying that a book is
allowed to criticize the holder of a trademark and is allowed
to nmock the trademark as wel |l

There's nothing in the | aw which says that you can't
criticize M. OReilly or Fox or anyone that holds a trademark.
As that long list of titles that the Authors' League furnished
to you shows, many of them are indeed extrenely critical of the
hol der of the trademark. Beyond that, with respect to blurring
and dilution, dilution falls within, as the Yankee Publi shing
case and other cases we've cited shows, the general anbit of
intellectual property rights that have to be subjected to First
Amendment scrutiny.

It would be a different country we would be living in
if you couldn't publish a book -- let's change the title and

make it worse -- and say Fox News is not fair and bal anced.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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Could it possibly be the case that that's not protected by the
First Amendment? In the dilution case --

THE COURT: Suppose a conpetitor did a comercial and
used the phrase and said Fox News is not fair and bal anced?

MR, ABRAMS: A conpetitor can say that. And the Deere
case really makes very clear in the dilution area that when you
are tal king about social comentary as opposed to a conparison
of two | awnnowers, which was what was involved there, that
there is enornous First Anmendnent protection for the
coment ary.

That's just what Judge Newran was tal ki ng about in
that case in the context of a dilution claim

And it's a natural and al nost an obvious | would argue
result because to rule otherwise is to rule out, to nake off
bounds, off limts a whole real mof discussion of public
figures and public events.

That's one of the reasons why in the different areas
of intellectual property law that are inplicated in this case
the courts have in different words amounting to the sane thing
made clear that in the dilution area, in the Deere case, in the
trademark area, in the G nger Rogers case, in one area after
another that intellectual property clainms have to conport with
First Anendnent norns. That's why --

THE COURT: Let ne ask a different question

MR. ABRAMS:  Yes.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300
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THE COURT: The nmark is registered.

MR, ABRAMS:  Yes.

THE COURT: \What is the inport of that?

MR, ABRAMS: That it is prima facie valid, and as of
Decenber of this year, if it is not successfully challenged, it
becomes not subject to challenge as a valid nark.

Now, number one, even if it is a valid mark, it has to
be interpreted consistently with First Amendnent norns. |
nmean, there was a valid mark involved in all of the cases that
we've been citing to you. The only way that it would help them
if this mark were incontestable is with respect to one argunent
we made in a footnote to you, and that relates to an issue
which is not much before you, but would be before Judge Carter
much later in the case. That is, if this case persists, we
will argue that the trademark itself should be deened invalid.
That is something that we will argue, and if it had been
initially determned that it was incontestable, then we
couldn't nmke that argunent. But that's the only way that it
harnms us.

Al'l the First Amendnent constraints on trademark | aw,
all the First Anmendnent limtations on blurring law, all remain
in effect notwithstanding the fact that they have a tradenmark.

| wanted to return, your Honor, to one of the very
first things that you asked Ms. Hanswirth. It cones up in two

ways. | think it's relevant to return to how this case began

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

You referred to Ms. Brandy. |'m not now tal ki ng about the

| egal inconmpetence of so much of what is in her affidavit. |'m
tal king about how this all started. It started with Exhibit V
to her affidavit, which is a letter that she wote to Penguin
in which she said something which is utterly and totally

i nconsi stent with what was Hanswirth has said to you today.

She said in the second paragraph, "The placenment of
M. OReilly's photograph on the book's cover juxtaposed with
the title is false and defamatory per se of M. O Reilly. Such
pl acenent unquestionably designates M. O Reilly as one of the
"lying liars' to which the book's title refers. This
designation is patently false. Further, it's beyond dispute
that calling M. OReilly aliar is |libelous per se,"” and it
goes on to say that's not constitutionally protected.

That was the first exchange, the first volley by Fox
inthis case. It bears directly on the very first question
t hat you asked. How can there be confusion? you asked. What
is there that is confusing about this cover?

The answer that you got was, well, there are no
signals here that this is not a Fox product. Well, the signal
of course, the first signal, and your Honor mentioned it in
your question, is that the word "lies" is over the faces of Ann
Coulter, Bill OReilly and the President and Vice President.
That is precisely the position that Fox took when it wote

protesting this cover.

SOUTHERN DI STRI CT REPORTERS, P.C.
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| think that you can properly hold themto that. That
was their position, and, indeed, as your Honor has now seen and
as counsel has now seen fromthe book itself, the book does
meke strong charges in that respect. You also asked, Is there
anyt hing el se on the cover which answers the question of
whether this is really a Fox product?

O course, it's the title itself. The over the top
as the authors' |eague referred to it, the over the top first
phrase, "Lies and the lying liars who tell them" not exactly
an understated portrayal, followed by the obviously
tongue-i n-cheek, "a fair and bal anced | ook at the right."

There is no way that any person not conpletely dense
woul d be confused by this cover into thinking that Fox News was
accusing Bill OReilly of being a liar

That is at the essence of what they have been sayi ng.
They don't say it anynore because it obviously occurred to
them having decided not to have M. O Reilly be a party in
this case -- and this letter, Exhibit V, was witten on his
behal f, by the way, as well as Fox's. Now they think it's in
their interest not to talk about that, but now to say
M. OReilly is pointing his finger as if he's accusing someone
el se of being a liar.

The fact is it's not confusing. Even if there were no
First Anmendnent defense, even if we were tal king about

| awnmower s today, there's nothing confusing about this in the

SOUTHERN DI STRI CT REPORTERS, P.C.
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sense of sending a nessage that Al Franken works for Fox and on
behal f of Fox he's attacking Bill O Reilly.

A final thought, your Honor, subject to any questions
you may have. We are fortunate, | think, today to work in a
body of |aw which the Second Circuit has toiled in already in
terms of setting forth what seens to be a rather clear
unanmbi guous legal test. That is that in the G nger Rogers
case, by the way, G nger Rogers could say and did and said
truthfully, people were confused as to whether the novie "Fred
and G nger" was about her. There that was a direct statenent,
and she still didn't get the injunction that she wanted.

But in that case the court said, where you're talking
about the title of, in that case it was a novie, but that's no
di fferent, because of First Amendnent concerns, there cannot be
an injunction entered and there cannot be a cause of action
stated under the Lanham Act unless the title has "no artistic
rel evance whatever,"” or the title "explicitly msleads as to
the source or control of the work."

Confusion, even if it existed -- and it doesn't --
woul dn't suffice to nmeet that test. This obviously has an
artistic nessage, just as "Fred and G nger"” did, just as New
York magazi ne did when it was parodying the Farner's Al manac.
What ever el se you can say, even if one could argue about
confusion, it sinply cannot be said that this is a situation in

which there is sone explicit nmisleading as to the source or
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control of the work.

In our view, should end the inquiry.

THE COURT: All right. | understand the point.

MR, ABRAMS: Thank you.

THE COURT: Let's take a five-mnute recess, and |I'm
going to cone back out and rule.

(Recess)

THE COURT: The plaintiff, Fox News Network, has noved
for a prelimnary injunction to enjoin the defendants from
usi ng the phrase "fair and bal anced" and any phot ographs of
Bill OReilly or other Fox personnel in connection with
M. Franken's book. Accordingly, the standard is whether Fox
has shown irreparable harm a |ikelihood of success, and a
bal anci ng of equities in its favor.

There are hard cases and there are easy cases. This
is an easy case, for in nmy view the case is wholly wi thout
merit, both factually and legally. Accordingly, the notion for
a prelimnary injunction is denied.

Factually, | conclude that there is no likelihood of
confusion as to the origin and sponsorship of the book. It is
hi ghly unlikely that consuners are going to be msled into
believing that Fox or M. O Reilly are sponsors of the book
That is evident fromthe cover viewed as a whole. It is
evident by M. Franken's nanme being featured prom nently across

the top. It is evident fromthe word "lies" in big red letters
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across the faces of the other four individuals on the cover.
It is evident fromthe phrase "the lying liars who tell them"

I don't know if there is a difference between
consuners who woul d buy the book and Fox viewers. | don't know
if Fox is arguing that its viewers are |ess sophisticated than
those who woul d buy M. Franken's book. | don't know. But
either way, | think we are talking about relatively
sophi sticated consuners here. W are tal king about a book that
offers political and social conmentary and satire.

As to Fox viewers, | think it is less likely that they
wi |l be confused because they know the individuals on the
cover, and they've got to conclude that M. O Reilly is not
endorsi ng this book.

The mark is a weak one. As trademarks go, the phrase
“fair and bal anced" is a weak mark, not because of the content
of the words, but because the words are used so frequently,
particularly in the context of journalism the press and the
medi a.

There has been no evidence of actual confusion.
conclude also that there is no bad faith. To be sure, the
def endants are using the mark intentionally, but that's not bad
faith. The intentional use here is in the form of parody.
There certainly was no intent on the part of M. Franken to
pal m hinsel f on off as a Fox commentator. There was no intent

on his part to nmislead consuners into believing that he was
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somehow affiliated with Fox.

Froma |l egal point of view, | think it is highly
unlikely that the phrase "fair and bal anced” is a valid
trademark. | can't accept that that phrase can be plucked out
of the nmarketplace of ideas and sl ogans.

Even assumi ng for the nmonent that it is a valid mark,
however, and even assumi ng there is sone danger of confusion
here the First Amendment trunps. The First Amendment requires
us to weigh the public interest in free expression agai nst the
public interest in avoiding confusion. |In particular, titles,
titles of books, novies, etc., have great protection under the
First Amendnent, and the Second Circuit has held in the Rogers
case and the Cliff Notes case that the Lanham Act cannot could
be construed narromy to intrude on First Amendnent values in
this context.

The expressive element of titles requires nore
protection than |abeling, for example, for commercial products.
M. OReilly hinself used the trademark phrase, or a play on
the tradenmarked phrase "the good, the bad and the ugly" in his
book entitled, "The Good, the Bad and the Conpletely Ridicul ous
in Arerican Life." As the Authors' Cuild has pointed out in
its very helpful amicus brief, there is along list of simlar
such uses of tradenarked phrases or nanes.

Parody is a formof artistic expression protected by

the First Amendnment. The keystone to parody is imtation
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Here, whether you agree with himor not, whether you |ike what
he says or not, in using the mark, M. Franken clearly is
nocki ng Fox. I n setting hinmself up in what is apparently a
news room he is nocking Fox and OReilly. M. OReilly is
bringing to mind in fact the cover of one of M. OReilly's
books. Even though this may result in tarnishnment or dilution
in the general sense, it is fair criticism

O course, it is ironic that a nedia conpany that
shoul d be seeking to protect the First Amendnent is seeking to
undermine it by claimng a nonopoly on the phrase "fair and
bal anced."” The notion for a prelimnary injunction is denied.

We are adjourned. | gather you will hear from Judge
Carter with respect to a notion to dism ss or an answer or
further proceedings in the case.

We are adj our ned.

( Adj our ned)

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805- 0300

23


http://www.findlaw.com

	FindLaw: 


