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1358 (“[Tlhe United States must speak with one voice . ...”).
Rather, this court would more likely embarrass the Executive
Branch if we summarily invoked the act of state doctrine to-bar an
American citizen from litigating a wrongful death'suit for:a mutder
that occurred in the United States. “The decision to deny dccess
to judicial relief is not one we make lightly.” OPEC, 649 F.2d at
1360. We conclude that none of the factors present in OPEC that
warranted the invocation of the act of state doctrine is present” 1n
this type of case.

The ROC argues, however, that the judicial proceedmgs in Tai-

wan are acts of state. Both parties agree that Judgments of a-court
can be acts of state.

- A judgment of a court may be an act of state. Usually it is not,

because it involves the interests of private litigants or because

court adjudication is not the usual way in which the state exer-

cisesits jurisdiction to give:effect to its public interests. -
See Restatement (Second) of Foreign Relations Law of the United
States § 41 comment d (1965)?; see also Timberlarie; 549 F.2d at
607-08 (act of state doctrine did not bar suit challenglng Honduran
judicial decree because “the allegedly * sovereign’ acts of Honduras
consisted of judicial proceedings which were initiated by-... . a pri-
vate party ... not by the Honduran government itself” nor does
“[the plaintiff] seck to name Honduras or any Honduran officer as
a-defendant or co-conspirator”). We need not-decide whether the
ROC courts’ decisions were acts of state because we-do not.chal-
lenge those decisions.?

To the credit of the ROC, rather than attemptmg to hide the sor-
did circumstances involved in Liu’s assassination, it made an
investigation-and publicly brought to trial individuals involved,
even including one in such a high position-as Wong. Our decision
merely applies. California law to the facts as ascertained by the
ROC courts. While the result may involve the financial responsibil-

ity of the ROC, it does not affront its. sovereignty and -can cause -

no more embarrassment than the exposures already- made by the
ROC courts. Because of our respondeat superior decision we need
not decide whether or to what extent further- inquiries might be
made of ROC officials. Under these circumstances the act of state
doctrine is not a bar to Liu’s suit.

CONCLUSION'
We hold that the act of state doctrine does not automancally bar
. a suit against a foreign nation when ‘it i alleged that the nation
- ordered the assassination of an American citizen within the United
States. We reverse the district court’s decision drsmrssmg the ROC
as a party defendant. We hold that the ROC can be liable for Liu’s
death under California’s law of respondeat superior-and the case
is remanded for such further proceedings-as-may-be necessary
REVERSED and REMANDED

2The Restatement gives the following example of a judicial decree that would
qualify-as an act of state:

6. - State'A obtains by eminent domain proceedings title: to an-electric-utility -
© system in its territory. The vesting of title is an act of state within the mean-

ing of the rule stated in this Section.

See Restatement (Second) of Foreign Relatlons Law of the Umted States §4l at
128. .

34 recent law review note discusses this issue. See Note, When Nations Kill:
The Liu Case and the Act of State Doctrine in Wrongful Death Suits, 12 ‘Hastings
Int’l & Comp. L. Rev. 465, 483-84 (1989). “Because-the parties have not had the
opportunity to address the arguments presented in the Note we do not rely upon
it. K
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MEYERS, ~Bankruptcy J udge:
I
We are asked whether Section 547 (¢) (2) (C) of the Bankruptcy
Code embodies an objective standard and whether an order award-
ing expenses pursuantto Rule 37 of the Federal Rules of Civil Pro-
cedure constituted an abuse of discretion. We AFFIRM.
I -

‘FACTS
Loretto Winery, Ltd. (“Loretto”) was supplied with natural and

artificial flavorings-to use in manufacturing consumer goods. The
'suppher Bell Flavors & Fragrances, Inc. (“Bell”), shipped the fla-

vorings under invoices which required payment within 30 days; but
systematically- accepted late payments. Eventually, during the 90
days which preceded Loretto’s petition in bankruptcy, four trans-
fers were made to Bell in satisfaction of similar antecedent debts.
The transfers were theémselves from 25 to 67 days late.

The trustee <charged with- administering the bankruptcy estate

/,brought a-complaint to avoid. the transfers as preferences. Bell

opposed the .complaint, conceding that whrle the transfers fell
within that-definition, they were nevertheless immune from.avoid-

‘ance under 11.U.S.C. § 547 (c) (2). Bell premised its contention on

the notion that Sectlon 547(c) (2) embodies nothing more than a
subjective standard i.e,, that relief is available under the provision
if the challenged transfer i is consistent with the past practice of the
debtor and the transferee.

While a hearing on the matter was pending, the trustee sought
the immediate productlon of certain documents in Bell’s posses-

-sion .to evaluate the merits.of Bell’s defense. Counsel for Bell
. responded .that four months would. be required to produce the

requested documents, citing the distance between counsel and cli-

- ent as the Justrﬁcatron for the delay. The trustee was dissatisfied

with the anticipated response time and so submitted formal inter-
rogatories and requests for production, once again demanding swift
action. Bell answered the renewed request; but indicated that the
deadline would be conditioned on the return of an absent Bell
employee. Dissatisfied and under the pressure of discovery dead-

- lines, the trustee filed a motion to compel production under Rule
37 of the Federal Rules of Civil Procedure.

Achearing on the motion was held, at which Bell urged in opposi-

~ tion thatthe trustee had failed to schedule a formal conference to

“meet and confer” upon theissues and that he had not obtained

certlﬁcate of compliance,” both burdens under the local rules of -

court ! The tr1al court. rejected these arguments, however, conclud-

-1Bell asserts that the trustee vxolated Local Rule 230-4(b) for the District Court

,for the Northern District of Cahfomxa, which requires a party to serve and file

a“certificate of compliance™ prior to moving to compel discovery, and Local Rule

" 230-4(a);- which -compels the same party to “meet and confer” with the party

against whom discovery is sought.
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