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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Kenosha 

Count y Ci r cui t  Cour t ,  Br uce E.  Schr oeder ,  Judge.   Affirmed in 

part; reversed in part; and cause remanded.   

 

¶1 JON P.  WI LCOX,  J.    Thi s case comes bef or e us on a 

pet i t i on t o bypass t he cour t  of  appeal s pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 60 ( 2005- 06) .   The St at e of  Wi sconsi n 

appeal ed an or der  of  t he Kenosha Count y Ci r cui t  Cour t ,  Br uce E.  

Schr oeder ,  Judge,  denyi ng t he admi ssi bi l i t y  of  Jul i e Jensen' s  

( Jul i e)  l et t er  t o t he pol i ce and her  voi cemai l  message and ot her  

or al  st at ement s t o Of f i cer  Ron Kosman ( Kosman) .   The def endant ,  

Mar k D.  Jensen ( Jensen) ,  cr oss- appeal ed t he same or der  of  t he 
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c i r cui t  cour t  denyi ng hi s mot i on t o excl ude s t at ement s Jul i e 

made t o her  nei ghbor ,  Tadeusz Woj t  ( Woj t ) ,  and her  son' s 

t eacher ,  Ther esa DeFazi o ( DeFazi o) .    

¶2 We af f i r m t he or der  of  t he c i r cui t  cour t  as t o i t s 

i ni t i al  r ul i ngs on t he admi ssi bi l i t y  of  t he var i ous st at ement s 

under  Cr awf or d v.  Washi ngt on,  541 U. S.  36 ( 2004) .   That  i s,  t he 

st at ement s Jul i e made t o Kosman,  i ncl udi ng t he l et t er ,  ar e 

" t est i moni al , "  whi l e t he st at ement s Jul i e made t o Woj t  and 

DeFazi o ar e " nont est i moni al . "   However ,  we r ever se t he ci r cui t  

cour t ' s  deci s i on as t o t he appl i cabi l i t y  of  t he f or f ei t ur e by 

wr ongdoi ng doct r i ne.   Today,  we expl i c i t l y  adopt  t hi s doct r i ne 

wher eby a def endant  i s deemed t o have l ost  t he r i ght  t o obj ect  

on conf r ont at i on gr ounds t o t he admi ssi bi l i t y  of  out - of - cour t  

st at ement s of  a decl ar ant  whose unavai l abi l i t y  t he def endant  has 

caused.   As such,  t he case must  be r emanded t o t he c i r cui t  cour t  

f or  a det er mi nat i on of  whet her ,  by a pr eponder ance of  t he 

evi dence,  Jensen caused Jul i e' s unavai l abi l i t y ,  t her eby 

f or f ei t i ng hi s r i ght  t o conf r ont at i on.  

I  

¶3 A cr i mi nal  compl ai nt  char gi ng Jensen wi t h f i r st - degr ee 

i nt ent i onal  homi ci de i n t he December  3,  1998,  poi soni ng deat h of  

hi s wi f e was f i l ed i n Kenosha Count y on Mar ch 19,  2002.      

¶4 At  Jensen' s pr el i mi nar y hear i ng conduct ed on Apr i l  23,  

2002,  and May 8,  2002,  bef or e t he Honor abl e Car l  M.  Gr eco,  Cour t  

Commi ssi oner ,  t he St at e pr esent ed t est i mony f r om sever al  

wi t nesses i ncl udi ng Woj t ,  Kosman,  and Det ect i ve Paul  Rat zbur g 

( Rat zbur g) .    
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¶5 Woj t  t est i f i ed t hat  j ust  pr i or  t o Jul i e' s deat h,  she 

gave hi m an envel ope and t ol d hi m t hat  i f  anyt hi ng happened t o 

her ,  Woj t  shoul d gi ve t he envel ope t o t he pol i ce.   Woj t  al so 

st at ed t hat  dur i ng t he t hr ee weeks pr i or  t o Jul i e' s deat h,  she 

was upset  and scar ed,  and she f ear ed t hat  Jensen was t r y i ng t o 

poi son her  or  i nj ect  her  wi t h somet hi ng because Jensen was 

t r y i ng t o get  her  t o dr i nk wi ne and she f ound syr i nges i n a 

dr awer .   Jul i e al so al l egedl y t ol d hi m t hat  she di d not  t hi nk 

she woul d make i t  t hr ough one par t i cul ar  weekend because she had 

f ound suspi c i ous not es wr i t t en by her  husband and comput er  pages 

about  poi soni ng.    

¶6 Kosman t est i f i ed t hat  he r ecei ved t wo voi cemai l s 

appr oxi mat el y t wo weeks pr i or  t o Jul i e' s deat h.   Jul i e t ol d 

Kosman i n t he second voi cemai l  t hat  she t hought  Jensen was 

t r y i ng t o k i l l  her ,  and she asked hi m t o cal l  her  back.   Kosman 

r et ur ned Jul i e' s cal l  and subsequent l y went  t o her  home t o t al k 

wi t h her .   Jul i e t ol d Kosman t hat  she saw st r ange wr i t i ngs on 

Jensen' s day pl anner ,  and she sai d Jensen was l ooki ng at  st r ange 

mat er i al  on t he I nt er net . 1  Jul i e al so i nf or med Kosman t hat  she 

had phot ogr aphed par t  of  hi s day pl anner  and gave t he pi ct ur es,  

al ong wi t h a l et t er ,  t o a nei ghbor  ( Woj t ) .   Jul i e t hen r et r i eved 

t he pi ct ur e,  but  not  t he l et t er  f r om t he nei ghbor ,  and gave i t  

t o Kosman t el l i ng hi m i f  she wer e f ound dead,  t hat  she di d not  

                                                 
1 Af t er  Jul i e' s deat h,  pol i ce sei zed t he comput er  i n t he 

Jensen' s home and f ound t hat  on var i ous dat es bet ween Oct ober  15 
and December  2,  2002,  sever al  websi t es r el at ed t o poi soni ng wer e 
vi s i t ed;  i ncl udi ng one ent i t l ed " Et hyl ene Gl ycol . "   
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commi t  sui c i de,  and Jensen was her  f i r st  suspect .   Kosman al so 

t est i f i ed t hat  i n August  or  Sept ember  of  1998,  Jul i e t ol d hi m i t  

had become ver y " col d"  i n t he r esi dence and t hat  Jensen was not  

as af f ect i onat e as he used t o be.   She cl ai med t hat  when Jensen 

came home f r om wor k,  he woul d i mmedi at el y go t o t he comput er .  

¶7 Fi nal l y,  Rat zbur g t est i f i ed at  t he pr el i mi nar y hear i ng 

t hat  on t he day af t er  Jul i e' s deat h,  he r ecei ved a seal ed 

envel ope f r om Woj t .   The envel ope cont ai ned a handwr i t t en 

l et t er , 2 addr essed t o " Pl easant  Pr ai r i e Pol i ce Depar t ment ,  Ron 

Kosman or  Det ect i ve Rat zenbur g"  and bear i ng Jul i e' s s i gnat ur e 

t hat  r ead as f ol l ows:  

I  t ook t hi s pi ct ur e [ and]  am wr i t i ng t hi s on Sat ur day 
11- 21- 98 at  7AM.   Thi s " l i s t "  was i n my husband' s 
busi ness dai l y pl anner ——not  meant  f or  me t o see,  I  
don' t  know what  i t  means,  but  i f  anyt hi ng happens t o 
me,  he woul d be my f i r st  suspect .   Our  r el at i onshi p 
has det er i or at ed t o t he pol i t e super f i c i al .   I  know 
he' s never  f or gi ven me f or  t he br i ef  af f ai r  I  had wi t h 
t hat  cr eep seven year s ago.   Mar k l i ves f or  wor k [ and]  
t he k i ds;  he' s an avi d sur f er  of  t he I nt er net .  .  .  .   

Anyway——I  do not  smoke or  dr i nk.   My mot her  was an 
al cohol i c,  so I  l i mi t  my dr i nki ng t o one or  t wo a 
week.   Mar k want s me t o dr i nk mor e——wi t h hi m i n t he 
eveni ngs.   I  don' t .   I  woul d never  t ake my l i f e 
because of  my ki ds——t hey ar e ever yt hi ng t o me!   I  
r egul ar l y t ake Tyl enol  [ and]  mul t i - v i t ami ns;  
occasi onal l y t ake OTC st uf f  f or  col ds,  Zant ac,  or  
I mmodi um;  have one pr escr i pt i on f or  mi gr ai ne t abl et s,  
whi ch Mar k use[ s]  mor e t han I .  

I  pr ay I ' m wr ong [ and]  not hi ng happens .  .  .  but  I  am 
suspi c i ous of  Mar k ' s suspi c i ous behavi or s [ and]  f ear  

                                                 
2 Af t er  compar i ng t he l et t er  t o known wr i t i ng sampl es f r om 

Jul i e,  a document  exami ner  wi t h t he St at e Cr i me Lab concl uded 
t hat  t he l et t er  was wr i t t en by Jul i e.    
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f or  my ear l y demi se.   However ,  I  wi l l  not  l eave Davi d 
[ and]  Dougl as.   My l i f e' s gr eat est  l ove,  
accompl i shment  and wi sh:   " My 3 D' s" ——Daddy ( Mar k) ,  
Davi d [ and]  Dougl as.    

¶8 Fol l owi ng t he pr el i mi nar y hear i ng,  Jensen was bound 

over  f or  t r i al ,  and an i nf or mat i on char gi ng Jensen wi t h f i r st -

degr ee i nt ent i onal  homi ci de was f i l ed.   Jensen subsequent l y 

ent er ed a pl ea of  not  gui l t y at  hi s ar r ai gnment  on June 19,  

2002.    

¶9 Among t he pr et r i al  mot i ons Jensen f i l ed wer e mot i ons 

chal l engi ng t he admi ssi bi l i t y  of  t he l et t er  r ecei ved by Rat zbur g 

and t he or al  st at ement s Jul i e al l egedl y made t o Woj t  and Kosman.   

Jensen al so chal l enged t he admi ssi bi l i t y  of  or al  st at ement s 

Jul i e pur por t edl y made t o her  physi c i an,  Dr .  Ri char d Bor man 

( Bor man) ,  and her  son' s t eacher ,  DeFazi o. 3  These mot i ons wer e 

                                                 
3 The cr i mi nal  compl ai nt  pr ovi des t he f ol l owi ng summar y of  

DeFazi o' s conver sat i ons wi t h Jul i e on November  25,  1998:    

[ W] hen I  coaxed her ,  she t ol d me how she was af r ai d 
her  husband was goi ng t o k i l l  her  l ast  weekend.   When 
I  asked her  why she t hought  such a ser i ous t hi ng was 
goi ng t o happen,  she expl ai ned why.   She had f ound a 
paper  l i s t i ng t hi ngs t o buy i n her  husband' s st uf f .   
She sai d i t  l i s t ed syr i nges and names of  dr ugs on i t .   
Then she sai d t hat  she t hought  he mi ght  t r y t o k i l l  
her  wi t h a dr ug over dose and make i t  l ook l i ke a 
sui c i de.   I  asked her  why she t hought  he woul d do 
t hi s.   She sai d t hat  t her e wer e ot her  t hi ngs she 
coul dn' t  expl ai n.   She al so wonder ed al oud i f  t he 
dr ugs wer e f or  hi msel f ,  but  she di dn' t  ever  see hi m 
t aki ng dr ugs so she di dn' t  t hi nk t hat  was t he r eason 
f or  t he l i s t .  .  .  .  One ot her  t i me she had ment i oned 
t hat  i t  bot her ed her  how ever y t i me she wal ked i nt o 
t he r oom when her  husband was on t he comput er ,  he 
al ways t ur ned i t  of f  or  cover ed i t  qui ckl y.   She asked 
hi m why once,  but  he sai d he was doi ng busi ness st uf f ,  
and he was done.   
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ext ensi vel y br i ef ed and ar gued bef or e t he cour t .   The ci r cui t  

cour t  eval uat ed each of  Jul i e' s di sput ed st at ement s 

i ndependent l y t o det er mi ne i t s admi ssi bi l i t y  under  t he hear say 

r ul es and t he t hen- gover ni ng t est  of  Ohi o v.  Rober t s,  448 U. S.  

56 ( 1980) .   The cour t  r ul ed t hat  most ,  but  not  al l ,  of  t he 

st at ement s wer e admi ssi bl e.   Jul i e' s ent i r e i n- per son st at ement s 

t o Kosman and t he l et t er  sent  t o Rat zbur g wer e admi t t ed i n t hei r  

ent i r et y.   The St at e conceded t he voi cemai l s wer e i nadmi ssi bl e 

hear say.    

¶10 On May 24,  2004,  Jensen moved f or  r econsi der at i on on 

t he admi ssi bi l i t y  of  Jul i e' s st at ement s i n l i ght  of  t he Uni t ed 

St at es Supr eme Cour t ' s  r ul i ng i n Cr awf or d,  541 U. S.  36.   Af t er  a 

hear i ng on t he mot i on,  t he c i r cui t  cour t  or al l y announced i t s 

deci s i on on June 7,  2004,  and concl uded t hat  Jul i e' s l et t er  and 

voi cemai l s wer e t est i moni al  and t her ef or e i nadmi ssi bl e under  

Cr awf or d.   The cour t  r ej ect ed t he St at e' s ar gument  t hat  t he 

st at ement s wer e admi ssi bl e under  t he doct r i ne of  f or f ei t ur e by 

wr ongdoi ng.   The cour t  al so det er mi ned t hat  Jul i e' s st at ement s 

t o Woj t  and DeFazi o wer e nont est i moni al ,  and t her ef or e,  t he 

st at ement s wer e not  excl uded.   On August  4,  2004,  t he c i r cui t  

cour t  i ssued a wr i t t en or der  memor i al i z i ng i t s or al  r ul i ngs.       

¶11 The St at e appeal ed t he cour t ' s  r ul i ng wi t h r espect  t o 

Jul i e' s l et t er  and her  voi cemai l  message t o Kosman. 4  Jensen 

                                                 
4 The di st r i ct  at t or ney conceded t hat  t he st at ement s Jul i e 

made t o Kosman dur i ng a conver sat i on on November  24,  1998,  wer e 
t est i moni al .   Wi t h r espect  t o t hese st at ement s,  t he St at e i s 
ar gui ng onl y t hat  t hey ar e admi ssi bl e under  t he f or f ei t ur e by 
wr ongdoi ng doct r i ne,  whi ch i s di scussed i n Sect i on I V.  
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subsequent l y cr oss- appeal ed t he r ul i ng t hat  t he st at ement s of  

Woj t  and DeFazi o wer e not  excl uded.   Af t er  t he St at e and Jensen 

had f i l ed openi ng br i ef s i n t he cour t  of  appeal s,  t he St at e 

f i l ed a pet i t i on t o bypass,  whi ch Jensen di d not  oppose.   We 

gr ant ed t he pet i t i on.  

I I  

¶12 Reduced t o t hei r  essence,  t he appeal  and cr oss- appeal  

concer n t he c i r cui t  cour t ' s  det er mi nat i ons on t he t est i moni al  or  

nont est i moni al  nat ur e of  var i ous st at ement s of  Jul i e' s t hat  t he 

St at e seeks t o i nt r oduce. 5  " Al t hough a c i r cui t  cour t ' s  deci s i on 

t o admi t  evi dence i s or di nar i l y  a mat t er  f or  t he cour t ' s  

di scr et i on,  whet her  t he admi ssi on of  evi dence vi ol at es a 

def endant ' s r i ght  t o conf r ont at i on i s a quest i on of  l aw subj ect  

t o i ndependent  appel l at e r evi ew. "   St at e v.  Wi l l i ams,  2002 WI  

58,  253 Wi s.  2d 99,  ¶7,  644 N. W. 2d 919 ( c i t i ng St at e v.  Bal l os,  

230 Wi s.  2d 495,  504,  602 N. W. 2d 117 ( Ct .  App.  1999) ) .   For  

pur poses of  t hat  r evi ew,  t he appel l at e cour t  must  accept  t he 

c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e c l ear l y  

er r oneous.   St at e v.  Jackson,  216 Wi s.  2d 646,  575 N. W. 2d 475 

( 1998) .  

I I I  

                                                 
5 I n St at e v.  Manuel ,  2005 WI  75,  ¶60,  281 Wi s.  2d 554,  697 

N. W. 2d 811,  t hi s  cour t  hel d t hat  nont est i moni al  st at ement s st i l l  
shoul d be eval uat ed f or  Conf r ont at i on Cl ause pur poses under  t he 
t est  of  Ohi o v.  Rober t s,  448 U. S.  56 ( 1980) .   The ci r cui t  
cour t ' s  f i ndi ngs under  Rober t s admi t t i ng some st at ement s and 
excl udi ng ot her s wer e not  r educed t o a wr i t t en or der  and t hey 
ar e not  t he subj ect  of  ei t her  t he St at e' s appeal  or  Jensen' s 
cr oss- appeal .    
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¶13 " ' The Conf r ont at i on Cl ause of  t he Uni t ed St at es and 

Wi sconsi n Const i t ut i ons guar ant ee cr i mi nal  def endant s t he r i ght  

t o conf r ont  wi t nesses agai nst  t hem. ' "   St at e v.  Manuel ,  2005 WI  

75,  ¶36,  281 Wi s.  2d 554,  697 N. W. 2d 811 ( quot i ng St at e v.  Hal e,  

2005 WI  7,  ¶43,  277 Wi s.  2d 593,  691 N. W. 2d 637) ;  U. S.  Const .  

amend.  VI ; 6 Wi s.  Const .  ar t .  I ,  § 7. 7  We gener al l y appl y Uni t ed 

St at es Supr eme Cour t  pr ecedent s when i nt er pr et i ng t hese cl auses.   

Hal e,  277 Wi s.  2d 593,  ¶43.         

¶14 I n 2004 t he U. S.  Supr eme Cour t  f undament al l y changed 

t he Conf r ont at i on Cl ause anal ys i s i n Cr awf or d,  541 U. S 36.   

Mi chael  Cr awf or d was char ged and convi ct ed of  assaul t  and 

at t empt ed mur der  f or  st abbi ng a man,  who al l egedl y t r i ed t o r ape 

Cr awf or d' s wi f e,  Syl v i a.   I d.  at  38.   At  t r i al ,  t he St at e pl ayed 

f or  t he j ur y Syl v i a' s t ape- r ecor ded st at ement  t o t he pol i ce 

descr i bi ng t he s t abbi ng.   I d.   Syl v i a di d not  t est i f y at  t r i al  

due t o Washi ngt on' s mar i t al  pr i vi l ege;  t he pr i v i l ege,  however ,  

di d not  ext end t o a spouse' s out - of - cour t  st at ement s admi ssi bl e 

under  a hear say except i on.   I d.  at  40.   Cr awf or d cont ended t hat  

t hi s pr ocedur e v i ol at ed hi s r i ght s under  t he Conf r ont at i on 

Cl ause.   I d.   Rel y i ng on Rober t s ,  t he t r i al  cour t  concl uded t hat  

t he admi ssi on of  Syl v i a' s st at ement  was const i t ut i onal l y 

                                                 
6 The Si xt h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des t hat  " [ i ] n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  
enj oy t he r i ght  .  .  .  t o be conf r ont ed wi t h t he wi t nesses 
agai nst  hi m[ . ] "  

7 Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on st at es 
t hat  " [ i ] n al l  cr i mi nal  pr osecut i ons t he accused shal l  enj oy t he 
r i ght  .  .  .  t o meet  t he wi t nesses f ace t o f ace. "    
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per mi ssi bl e.   I d.   Under  Rober t s,  when an out - of - cour t  decl ar ant  

i s unavai l abl e,  hi s or  her  st at ement  i s admi ssi bl e i f  i t  bear s 

an adequat e i ndi c i a of  r el i abi l i t y ,  whi ch coul d be sat i sf i ed i f  

t he st at ement  f el l  wi t hi n a f i r ml y r oot ed hear say except i on or  

bor e par t i cul ar i zed guar ant ees of  t r ust wor t hi ness.   Rober t s,  448 

U. S.  at  66.   The ci r cui t  cour t  admi t t ed t he s t at ement  on t he 

l at t er  gr ound,  and Cr awf or d was convi ct ed.   Cr awf or d,  541 U. S.  

at  40- 41.   The Washi ngt on Cour t  of  Appeal s r ever sed,  and t he 

Washi ngt on Supr eme Cour t  t hen r ei nst at ed t he convi ct i on.   I d.  at  

41- 42.    

¶15 On cer t i or ar i ,  t he U. S.  Supr eme Cour t  det er mi ned t hat  

Cr awf or d' s const i t ut i onal  r i ght  t o conf r ont at i on was vi ol at ed,  

and hi s convi ct i on was r ever sed.   I d.  at  68- 69.   Just i ce Scal i a,  

wr i t i ng f or  t he maj or i t y,  announced a maj or  shi f t  i n 

Conf r ont at i on Cl ause j ur i spr udence away f r om t he Rober t s 

r el i abi l i t y  st andar d:    

Wher e t est i moni al  st at ement s ar e i nvol ved,  we do not  
t hi nk t he Fr amer s meant  t o l eave t he Si xt h Amendment ' s 
pr ot ect i on t o t he vagar i es of  t he r ul es of  evi dence,  
much l ess t o amor phous not i ons of  
" r el i abi l i t y . "  .  .  .   To be sur e,  t he Cl ause' s 
ul t i mat e goal  i s  t o ensur e r el i abi l i t y  of  evi dence,  
but  i t  i s  a pr ocedur al  r at her  t han a subst ant i ve 
guar ant ee.   I t  commands,  not  t hat  evi dence be 
r el i abl e,  but  t hat  r el i abi l i t y  be assessed i n a 
par t i cul ar  manner :  by t est i ng i n t he cr uci bl e of  
cr oss- exami nat i on.  

I d.  at  61.   The Cour t  det er mi ned t hat  t he Conf r ont at i on Cl ause 

bar s admi ssi on of  an out - of - cour t - t est i moni al  st at ement  unl ess 

t he decl ar ant  i s unavai l abl e and t he def endant  has had a pr i or  

oppor t uni t y t o exami ne t he decl ar ant  wi t h r espect  t o t he 
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st at ement .   I d.  at  68- 69.   The Rober t s t est  r emai ns when 

nont est i moni al  st at ement s ar e at  i ssue.   See Manuel ,  281 

Wi s.  2d 554,  ¶¶54- 55;  Cr awf or d,  541 U. S.  at  68.    

¶16 The Cour t ,  unf or t unat el y,  di d not  spel l  out  a 

compr ehensi ve def i ni t i on of  what  " t est i moni al "  means.   What  we 

do know i s t hat  " [ w] hat ever  el se t he t er m cover s,  i t  appl i es at  

a mi ni mum t o pr i or  t est i mony at  a pr el i mi nar y hear i ng,  bef or e a 

gr and j ur y,  or  at  a f or mer  t r i al ;  and t o pol i ce i nt er r ogat i ons. "   

Cr awf or d,  541 U. S.  at  68.   The Cour t  al so not ed t hat  " t est i mony"  

i s t ypi cal l y a " ' sol emn decl ar at i on or  af f i r mat i on made f or  t he 

pur pose of  est abl i shi ng or  pr ovi ng some f act . ' "   I d.  at  51 

( quot i ng An Amer i can Di ct i onar y of  t he Engl i sh Language ( 1828) ) .   

" An accuser  who makes a f or mal  s t at ement  t o gover nment  of f i cer s 

bear s t est i mony i n a sense t hat  a per son who makes a casual  

r emar k t o an acquai nt ance does not . "   I d.     

¶17 The Cour t  ment i oned var i ous f or mul at i ons t hat  had been 

pr oposed t o def i ne t he " cor e c l ass of  ' t est i moni al '  s t at ement s"  

but  di d not  choose among t hese f or mul at i ons.   I d.  at  51- 52.   I n 

t he Cour t ' s  wor ds,  t hese f or mul at i ons " al l  shar e a common 

nucl eus and t hen def i ne t he Cl ause' s cover age at  var i ous l evel s 

of  abst r act i on ar ound i t . "   I d.  at  52:  

[ E] x par t e i n- cour t  t est i mony or  i t s f unct i onal  
equi val ent ——t hat  i s,  mat er i al  such as af f i davi t s,  
cust odi al  exami nat i ons,  pr i or  t est i mony t hat  t he 
def endant  was unabl e t o cr oss- exami ne,  or  s i mi l ar  
pr et r i al  st at ement s t hat  decl ar ant s woul d r easonabl y 
expect  t o be used pr osecut or i al l y .  

 .  .  .  .  
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[ E] xt r aj udi c i al  st at ement s .  .  .  cont ai ned i n 
f or mal i zed t est i moni al  mat er i al s,  such as af f i davi t s,  
deposi t i ons,  pr i or  t est i mony,  or  conf essi ons.  

 .  .  .  .  

[ S] t at ement s t hat  wer e made under  c i r cumst ances whi ch 
woul d l ead an obj ect i ve wi t ness r easonabl y t o bel i eve 
t hat  t he st at ement  woul d be avai l abl e f or  use at  a 
l at er  t r i al .  

I d.  at  51- 52.    

¶18 Thi s cour t  subsequent l y adopt ed al l  t hr ee of  t he 

Cr awf or d f or mul at i ons,  and r eser ved f or  anot her  day whet her  

t hese f or mul at i ons or  per haps a di f f er ent  f or mul at i on woul d 

become t he r ul e.   Manuel ,  281 Wi s.  2d 554,  ¶39.   Appl y i ng t hi s 

t hi r d f or mul at i on i n Manuel ,  we concl uded t hat  a wi t ness' s 

st at ement s t o hi s gi r l f r i end,  Anna Rhodes ( Rhodes) ,  wer e 

nont est i moni al .   Der r i ck St amps ( St amps) ,  t he wi t ness,  t ol d 

Rhodes t hat  Manuel  had shot  t he v i ct i m.   I d. ,  ¶9.   When St amps 

was subsequent l y  t aken i nt o cust ody,  Rhodes i nf or med pol i ce t hat  

Manuel  had shot  t he v i ct i m.   I d.   At  t r i al ,  t he St at e sought  t o 

i nt r oduce t he st at ement s St amps made t o Rhodes t hat  i ncr i mi nat ed 

Manuel .   However ,  St amps r ef used t o t est i f y,  so t he St at e was 

f or ced t o admi t  t he st at ement s t hr ough t he ar r est i ng of f i cer .   

I d. ,  ¶13.   Manuel  ar gued t hi s v i ol at ed hi s r i ght  t o 

conf r ont at i on.   I d. ,  ¶35.   We r easoned t hat  st at ement s " ' made t o 

l oved ones or  acquai nt ances .  .  .  ar e not  t he k i nd of  

memor i al i zed,  j udi c i al - pr ocess- cr eat ed evi dence of  whi ch 

Cr awf or d speaks. ' "   I d. ,  ¶53 ( quot i ng Uni t ed St at es v.  Manf r e,  

368 F. 3d 832,  838 n. 1 ( 8t h Ci r .  2004) ) .   Mor eover ,  we r easoned 

t hat  St amps'  gi r l f r i end was not  a gover nment  agent ,  and t her e 
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was no r eason t o bel i eve t hat  St amps expect ed hi s gi r l f r i end t o 

r epor t  t o t he pol i ce what  he t ol d her .   I d.  ( c i t i ng Peopl e v.  

Cer vant es,  12 Cal .  Rpt r .  3d 774,  783 ( Cal .  Ct .  App.  2004) ) .   

Because t he conver sat i on was pr i vat e wi t h no eye t owar ds 

l i t i gat i on,  we det er mi ned t he st at ement s wer e nont est i moni al  and 

t hus subj ect  t o Rober t s t o det er mi ne whet her  t her e was a 

Conf r ont at i on Cl ause vi ol at i on.   I d. ,  ¶¶53,  60.    

¶19 I n deci di ng subsequent  cases i nvol v i ng t he 

Conf r ont at i on Cl ause,  t he U. S.  Supr eme Cour t  r et ai ned i t s 

posi t i on f r om Cr awf or d t hat  i t  woul d not  def i ne t he t er m 

" nont est i moni al "  beyond t he t hr ee f or mul at i ons of  t he c l asses of  

t est i moni al  st at ement s.   Davi s v.  Washi ngt on,  126 S.  Ct .  2266,  

2273 ( 2006) ( al so deci di ng Hammon v.  I ndi ana) .   The Cour t  di d 

f i nd i t  necessar y t o s l i ght l y expand i t s pr evi ous di scussi on of  

what  const i t ut es t est i moni al  st at ement s t o r esol ve t he cases 

pr esent ed,  whi ch i nvol ved pol i ce i nt er r ogat i ons.   I t  hel d as 

f ol l ows:   " St at ement s ar e nont est i moni al  when made i n t he cour se 

of  pol i ce i nt er r ogat i on under  c i r cumst ances obj ect i vel y 

i ndi cat i ng t hat  t he pr i mar y pur pose of  t he i nt er r ogat i on i s t o 

enabl e pol i ce assi st ance t o meet  an ongoi ng emer gency. "   I d.  at  

2273.  

¶20 I n deci di ng t hi s case,  we ar e agai n l ef t  wi t h t he 

t hr ee f or mat i ons of  t est i moni al  st at ement s f r om Cr awf or d.   Li ke 

Manuel ,  onl y t he t hi r d f or mul at i on l i s t ed above i s appl i cabl e t o 

t he st at ement s at  i ssue i n t hi s case,  as t her e was no ex par t e 

i n- cour t  st at ement s or  ext r aj udi c i al  st at ement s made i n 

f or mal i zed t est i moni al  mat er i al s.   For  t he r easons t hat  f ol l ow,  
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we hol d t hat  under  t he t hi r d Cr awf or d f or mul at i on and t he f act s 

and ci r cumst ances of  t hi s case,  t he c i r cui t  cour t  pr oper l y 

concl uded,  as a mat t er  of  l aw,  t hat  Jul i e' s st at ement s t o t he 

pol i ce and t he l et t er  ar e t est i moni al  and Jul i e' s st at ement s t o 

her  nei ghbor ,  Woj t ,  and her  son' s t eacher ,  DeFazi o,  ar e 

nont est i moni al .  

¶21 Gener al l y st at ed,  t he St at e ar gues t hat  i n det er mi ni ng 

whet her  a st at ement  was " made under  c i r cumst ances whi ch woul d 

l ead an obj ect i ve wi t ness r easonabl y t o bel i eve t hat  t he 

st at ement  woul d be avai l abl e f or  use at  a l at er  t r i al "  what  

mat t er s i s t he expect at i on of  a r easonabl e per son i n t he 

decl ar ant ' s posi t i on r at her  t han t he subj ect i ve pur pose of  t he 

par t i cul ar  decl ar ant .   The St at e f ur t her  cont ends t hat  

gover nment  i nvol vement  i n cr eat i ng a st at ement  i s an 

i ndi spensabl e f eat ur e of  a t est i moni al  st at ement .   

Al t er nat i vel y,  Jensen' s basi c t hr ust  i s  t hat  t est i moni al  

st at ement s need not  be el i c i t ed by t he pol i ce,  and accusat or y 

st at ement s di r ect ed t o t he pol i ce ar e t est i moni al .  

¶22 The par t i es '  opposi ng posi t i ons r epr esent  t he st andar d 

school s of  t hought  of  Cr awf or d' s i nt ended br eadt h and scope of  

t est i moni al  st at ement s.   See St at e v.  Davi s,  613 S. E. 2d 760,  

767- 68 ( S. C.  Ct .  App.  2005) .   The nar r ow def i ni t i on champi oned 

by Pr of essor  Akhi l  Reed Amar  suggest s t hat  t he Conf r ont at i on 

Cl ause " ' encompasses onl y t hose " wi t nesses"  who t est i f y ei t her  

by t aki ng t he st and i n per son or  v i a gover nment - pr epar ed 

af f i davi t s,  deposi t i on,  v i deot apes,  and t he l i ke. ' "   I d.  at  767 

( quot i ng A.  Amar ,  Conf r ont at i on Cl ause Fi r st  Pr i nci pl es:  A Repl y  
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t o Pr of essor  Fr i edman,  86 Geo.  L. J.  1045 ( 1998) ) .   Amar ' s f ocus 

i s " what  was t he common under st andi ng of  bei ng a wi t ness agai nst  

someone dur i ng t he Foundi ng Er a[ , ] "  and he cont ends t hat  

Cr awf or d i s i mpl i cat ed onl y when t he ci r cumst ances sur r oundi ng 

t he st at ement  ar e f or mal .   I d.  

¶23 The br oader  def i ni t i on i s champi oned by Pr of essor  

Ri char d Fr i edman.   Under  t hi s school  of  t hought ,  " ' a decl ar ant  

shoul d be deemed t o be act i ng as a wi t ness when she makes a 

st at ement  i f  she ant i c i pat es t hat  t he st at ement  wi l l  be used i n 

t he pr osecut i on or  i nvest i gat i on of  a cr i me. ' "   I d.  ( quot i ng 

Ri char d D.  Fr i edman,  Conf r ont at i on:   The Sear ch f or  Basi c 

Pr i nci pl es,  86 Geo.  L. J.  1011,  1040- 43 ( 1998) ) .   

¶24 We not e t hat  t her e i s suppor t  f or  t he pr oposi t i on t hat  

t he hal l mar k of  t est i moni al  st at ement s i s whet her  t hey ar e made 

at  t he r equest  or  suggest i on of  t he pol i ce.   See St at e v.  

Bar nes,  854 A. 2d 208,  211 ( Me.  2004) .   I n our  v i ew,  however ,  t he 

Si xt h Ci r cui t ' s  deci s i on i n Uni t ed St at es v.  Cr omer ,  389 F. 3d 

662 ( 6t h Ci r .  2004) ,  apt l y descr i bes why such an i nqui r y i s 

i nsuf f i c i ent  under  Cr awf or d:  

I ndeed,  t he danger  t o a def endant  mi ght  wel l  be 
gr eat er  i f  t he st at ement  i nt r oduced at  t r i al ,  wi t hout  
a r i ght  of  conf r ont at i on,  i s  a st at ement  vol unt eer ed 
t o pol i ce r at her  t han a st at ement  el i c i t ed t hr ough 
f or mal i zed pol i ce i nt er r ogat i on.   One can i magi ne t he 
t empt at i on t hat  someone who bear s a gr udge mi ght  have 
t o vol unt eer  t o pol i ce,  t r ut hf ul l y or  not ,  i nf or mat i on 
of  t he commi ssi on of  a cr i me,  especi al l y when t hat  
per son i s assur ed he wi l l  not  be subj ect  t o 
conf r ont at i on.  .  .  .  I f  t he j udi c i al  syst em onl y 
r equi r es cr oss- exami nat i on when someone has f or mal l y 
ser ved as a wi t ness agai nst  a def endant ,  t hen 
wi t nesses and t hose who deal  wi t h t hem wi l l  have ever y 
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i ncent i ve t o ensur e t hat  t est i mony i s gi ven 
i nf or mal l y.   The pr oper  i nqui r y,  t hen,  i s whet her  t he 
decl ar ant  i nt ends t o bear  t est i mony agai nst  t he 
accused.   That  i nt ent ,  i n t ur n,  may be det er mi ned by 
quer yi ng whet her  a r easonabl e per son i n t he 
decl ar ant ' s posi t i on woul d ant i c i pat e hi s st at ement  
bei ng used agai nst  t he accused i n i nvest i gat i ng and 
pr osecut i ng t he cr i me.  

I d.  at  675.   Thus,  we bel i eve a br oad def i ni t i on of  t est i moni al  

i s  r equi r ed t o guar ant ee t hat  t he r i ght  t o conf r ont at i on i s 

pr eser ved.   That  i s,  we do not  agr ee wi t h t he St at e' s posi t i on 

t hat  t he gover nment  needs t o be i nvol ved i n t he cr eat i on of  t he 

st at ement . 8  We bel i eve such a nar r ow def i ni t i on of  t est i moni al  

coul d cr eat e s i t uat i ons wher e a decl ar ant  coul d nef ar i ousl y 

i ncr i mi nat e a def endant .  

                                                 
8 We not e t hat  r ecent l y i n St at e v.  Hemphi l l ,  2005 WI  App 

248,  287 Wi s.  2d 600,  707 N. W. 2d 313,  t he cour t  of  appeal s hel d 
t hat  a decl ar ant ' s spont aneous st at ement  t o r espondi ng pol i ce 
of f i cer s i mpl i cat i ng t he def endant s i n a cr i me was deemed 
nont est i moni al .   The cour t  r easoned,  i n par t  as f ol l ows:  

The st at ement  made by [ t he decl ar ant ]  i n t he i nst ant  
case does not  f al l  i nt o any of  t he i dent i f i ed 
cat egor i es of  " t est i moni al "  st at ement s.   Thi s was not  
a st at ement  ext r act ed by t he pol i ce wi t h t he i nt ent  
t hat  i t  woul d be used l at er  at  t r i al .   I t  was not  an 
i nt er r ogat i on s i t uat i on.   [ The decl ar ant ]  of f er ed t he 
st at ement  wi t hout  any sol i c i t at i on f r om pol i ce.   I t  
was a spont aneous st at ement  made t o a r espondi ng 
pol i ce of f i cer .   Li ke t he f or ei gn cases ci t ed by t he 
St at e i n i t s br i ef ,  t he [ decl ar ant ' s]  st at ement  was 
of f er ed unsol i c i t ed by t he v i ct i m or  wi t ness,  and was 
not  gener at ed by t he desi r e of  t he pr osecut i on or  
pol i ce t o seek evi dence agai nst  a par t i cul ar  subj ect .  

I d. ,  ¶11.   We do not  r ead Cr awf or d i n such a r est r i ct i ve l i ght .   
Under  t he def i ni t i on of  t est i moni al  adopt ed t oday we must  
over r ul e Hemphi l l .  
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¶25 The St at e c i t es t o Uni t ed St at es v.  Summer s,  414 F. 3d 

1287 ( 10t h Ci r .  2005) ,  f or  i t s cont ent i on t hat  t he subj ect i ve 

pur pose of  t he decl ar ant  i s not  i mpor t ant  t o t he anal ysi s.   

However ,  t hi s i s not  a cor r ect  i nt er pr et at i on of  t he Summer s 

deci s i on.   The Tent h Ci r cui t  concl uded t hat  " t he ' common 

nucl eus'  pr esent  i n t he f or mul at i ons whi ch t he Cour t  consi der ed 

cent er s on t he r easonabl e expect at i ons of  t he decl ar ant . "   I d.  

at  1302 ( emphasi s added)  ( c i t at i on omi t t ed) .   The Tent h Ci r cui t  

r ej ect ed t he nar r ow appr oach ar gued i n t hi s case by t he St at e,  

and hel d t hat  " an obj ect i ve t est  f ocusi ng on t he r easonabl e 

expect at i ons of  t he decl ar ant  under  t he c i r cumst ances of  t he 

case mor e adequat el y saf eguar ds t he accused' s conf r ont at i on 

r i ght  and mor e cl osel y r ef l ect s t he concer ns under pi nni ng t he 

Si xt h Amendment . "   I d.  ( c i t i ng Conf r ont at i on:   The Sear ch f or  

Basi c Pr i nci pl es,  supr a,  at  1040- 43) .   I n ot her  wor ds,  " a 

st at ement  i s t est i moni al  i f  a r easonabl e per son i n t he posi t i on 

of  t he decl ar ant  woul d obj ect i vel y f or esee t hat  hi s st at ement  

mi ght  be used i n t he i nvest i gat i on or  pr osecut i on of  a cr i me. "   

I d. 9 

¶26 Wi t h t hese consi der at i ons i n mi nd,  we t ur n t o t he 

f act s and ci r cumst ances of  t hi s case.   We begi n f i r st  wi t h t he 

st at ement s Jul i e made i n her  l et t er .   The ci r cui t  cour t  

                                                 
9 As not ed i n Summer s,  ot her  f eder al  c i r cui t s have cr eat ed 

si mi l ar  st andar ds.   Uni t ed St at es v.  Summer s,  414 F. 3d 1287,  
1302 n. 9 ( 10t h Ci r .  2005)  ( c i t i ng Uni t ed St at es v.  Cr omer ,  389 
F. 3d 662 ( 6t h Ci r .  2004) ;  Uni t ed St at es v.  Hendr i cks,  395 F. 3d 
173 ( 3d Ci r .  2005) ;  Uni t ed St at es v.  Saget ,  377 F. 3d 223 ( 2d 
Ci r .  2004) ) .    
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concl uded t hat  t he l et t er  was t est i moni al  as i t  had no appar ent  

pur pose ot her  t han t o " bear  t est i mony"  and Jul i e i nt ended i t  

excl usi vel y f or  accusat or y and pr osecut or i al  pur poses.   

Fur t her mor e,  t he c i r cui t  cour t  st at ed,  " I  can' t  i magi ne any 

ot her  pur pose i n sendi ng a l et t er  t o t he pol i ce t hat  i s t o be 

opened onl y i n t he event  of  her  deat h ot her  t han t o make an 

accusat or y st at ement  gi ven t he cont ent s of  t hi s par t i cul ar  

l et t er . "   I ndeed,  t he l et t er  even r ef er r ed t o Jensen as a 

" suspect . "  

¶27 I n l i ght  of  t he st andar d set  out  above,  we concl ude 

t hat  under  t he c i r cumst ances,  a r easonabl e per son i n Jul i e' s 

posi t i on woul d ant i c i pat e a l et t er  addr essed t o t he pol i ce and 

accusi ng anot her  of  mur der  woul d be avai l abl e f or  use at  a l at er  

t r i al .   The cont ent  and t he ci r cumst ances sur r oundi ng t he l et t er  

make i t  ver y c l ear  t hat  Jul i e i nt ended t he l et t er  t o be used t o 

f ur t her  i nvest i gat e or  ai d i n pr osecut i on i n t he event  of  her  

deat h.   Rat her  t han bei ng addr essed t o a casual  acquai nt ance or  

f r i end,  t he l et t er  was pur posel y  di r ect ed t owar d l aw enf or cement  

agent s.   The l et t er  al so descr i bes Jensen' s al l eged act i v i t i es  

and conduct  i n a way t hat  c l ear l y i mpl i cat es Jensen i f  " anyt hi ng 

happens"  t o her .    

¶28 Fur t her mor e,  t he St at e i nsi st s  t hat  t he l et t er  i s  

nont est i moni al  because i t  was cr eat ed bef or e any cr i me had been 

commi t t ed so t her e was no expect at i on t hat  t he l et t er  woul d 

pot ent i al l y  be avai l abl e f or  use at  a l at er  t r i al .   However ,  

under  t he st andar d we adopt  her e i t  does not  mat t er  i f  a cr i me 

has al r eady been commi t t ed or  not .   The f ocus of  t he i nqui r y i s 
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whet her  a " r easonabl e per son i n t he posi t i on of  t he decl ar ant  

woul d obj ect i vel y f or esee t hat  hi s st at ement  mi ght  be used i n 

t he i nvest i gat i on or  pr osecut i on of  a cr i me. "   I d.   We concl ude 

t hat  t he l et t er  c l ear l y f i t s  wi t hi n t hi s r ubr i c.      

¶29 Per haps most  t el l i ngl y,  Jul i e' s l et t er  al so r esembl es 

Lor d Cobham' s l et t er  i mpl i cat i ng Si r  Wal t er  Ral ei gh of  t r eason 

as di scussed i n Cr awf or d,  541 U. S.  at  44.   At  Ral ei gh' s t r i al ,  a 

pr i or  exami nat i on and l et t er  of  Cobham i mpl i cat i ng Ral ei gh i n 

t r eason wer e r ead t o t he j ur y.   I d.   Ral ei gh demanded t hat  

Cobham be cal l ed t o appear ,  but  he was r ef used.   I d.   The j ur y 

ul t i mat el y convi ct ed Ral ei gh and sent enced hi m t o deat h.   I d.   

I n t he Supr eme Cour t ' s  v i ew,  i t  was t hese t ypes of  pr act i ces 

t hat  t he Conf r ont at i on Cl ause sought  t o el i mi nat e.   I d.  at  50.   

Whi l e Jul i e' s l et t er  i s  not  of  a f or mal  nat ur e as Cobham' s 

l et t er  was,  i t  st i l l  i s  t est i moni al  i n nat ur e as i t  c l ear l y 

i mpl i cat es Jensen i n her  mur der .   I f  we wer e t o concl ude t hat  

her  l et t er  was nont est i moni al ,  we woul d be al l owi ng accuser s t he 

r i ght  t o make st at ement s c l ear l y i nt ended f or  pr osecut or i al  

pur poses wi t hout  ever  havi ng t o wor r y about  bei ng cr oss- exami ned 

or  conf r ont ed by t he accused.   We f i r ml y bel i eve Cr awf or d and 

t he Conf r ont at i on Cl ause do not  suppor t  such a r esul t .  

¶30 For  many of  t he same r easons,  we al so det er mi ne t hat  

t he voi cemai l s t o Kosman ar e t est i moni al . 10  The cr ux of  Jul i e' s 
                                                 

10 Addi t i onal l y,  al t hough t he ci r cui t  cour t  consi der ed 
whet her  t he admi ssi on of  t he voi cemai l s  v i ol at ed t he 
Conf r ont at i on Cl ause under  Cr awf or d,  t he cour t  al r eady had 
excl uded t he voi cemai l s as i nadmi ssi bl e hear say.   Thus,  even i f  
t he voi cemai l s ar e nont est i moni al ,  t hey must  st i l l  be excl uded 
under  Rober t s,  448 U. S.  56.  
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message was t hat  Jensen had been act i ng st r angel y and l eavi ng 

hi msel f  not es Jul i e had phot ogr aphed and t hat  she want ed t o 

speak wi t h Kosman i n per son because she was af r ai d Jensen was 

r ecor di ng her  phone conver sat i ons.   Agai n,  t he c i r cui t  cour t  

det er mi ned t hat  t hese st at ement s ser ved no ot her  pur pose t han t o 

bear  t est i mony and wer e ent i r el y f or  accusat or y and 

pr osecut or i al  pur poses.   Fur t her mor e,  Jul i e' s voi cemai l  was not  

made f or  emer gency pur poses or  t o escape f r om a per cei ved 

danger .   She i nst ead sought  t o r el ay i nf or mat i on i n or der  t o 

f ur t her  t he i nvest i gat i on of  Jensen' s act i v i t i es.   Thi s 

di st i nct i on convi nces us t hat  t he voi cemai l s ar e t est i moni al .   

See Pi t t s v.  St at e,  627 S. E. 2d 17,  19 ( Ga.  2006)  ( " Wher e t he 

pr i mar y pur pose of  t he t el ephone cal l  i s  t o est abl i sh 

evi dent i ar y f act s,  so t hat  an obj ect i ve per son woul d r ecogni ze 

t hat  t he st at ement  woul d be used i n a f ut ur e pr osecut i on,  t hen 

t hat  phone cal l  ' bear s t est i mony'  agai nst  t he accused and 

i mpl i cat es t he concer ns of  t he Conf r ont at i on Cl ause. " ) .   

¶31 Fi nal l y,  we consi der  t he st at ement s Jul i e made t o Woj t  

and DeFazi o.   Jensen ar gues t hat  i f  t he c i r cumst ances r eveal  

t hat  t he decl ar ant  bel i eved her  st at ement s t o nongover nment al  

act or s woul d be passed on t o l aw enf or cement  of f i c i al s,  t hose 

st at ement s ar e t est i moni al .   Whi l e we r ei t er at e t hat  

gover nment al  i nvol vement  i s not  a necessar y condi t i on f or  

t est i moni al  st at ement s,  we concl ude t hat  under  t he c i r cumst ances 

of  t hi s case,  Jul i e' s st at ement s t o Woj t  and DeFazi o wer e 

nont est i moni al .   Essent i al l y ,  we ar e not  convi nced t hat  

st at ement s t o a nei ghbor  and a chi l d' s t eacher ,  unl i ke t he 
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l et t er  and voi cemai l s——whi ch wer e di r ect l y i nt ended f or  t he 

pol i ce——wer e made under  c i r cumst ances whi ch woul d l ead a 

r easonabl e per son i n t he decl ar ant ' s posi t i on t o concl ude t hese 

st at ement s woul d be avai l abl e f or  l at er  use at  a t r i al .    

¶32 Our  deci s i on i n Manuel ,  281 Wi s.  2d 554,  gui des us t o 

t hi s concl usi on.   I n Manuel ,  we det er mi ned t hat  st at ement s made 

t o l oved ones or  acquai nt ances ar e not  t he memor i al i zed t ype of  

st at ement s t hat  Cr awf or d addr essed.   I d. ,  ¶53.   Mor eover ,  we 

det er mi ned t hat  t he wi t ness' s gi r l f r i end was not  a gover nment al  

agent ,  and t her e was no r eason t o bel i eve t he decl ar ant  expect ed 

hi s gi r l f r i end t o r epor t  t o t he pol i ce what  he t ol d her .   I d.   

Her e,  Jul i e conf i ded i n Woj t  and DeFazi o about  t he decl i ni ng 

s i t uat i on i n t he Jensen househol d and ar e whol l y consi st ent  wi t h 

t he st at ement s of  a per son i n f ear  f or  her  l i f e.   As one cour t  

put  i t ,  " when a decl ar ant  speaks wi t h her  nei ghbor  acr oss t he 

backyar d f ence,  she has much l ess of  an expect at i on t hat  t he 

gover nment  wi l l  make pr osecut or i al  use of  t hose st at ement s. "   

St at e v.  Mi zenko,  127 P. 3d 458,   ( Mont .  2006) ;  see al so Compan 

v.  Peopl e,  121 P. 3d 876,  880- 81 ( Col o.  2005)  ( hol di ng t hat  

v i ct i m' s st at ement  t o an acquai nt ance made af t er  an assaul t  wer e 

nont est i moni al ) .  

¶33 I n essence,  we concl ude t hat  Jul i e' s st at ement s wer e 

i nf or mal l y made t o her  nei ghbor  and her  son' s t eacher  and not  

under  c i r cumst ances whi ch woul d l ead an obj ect i ve wi t ness t o 

r easonabl y concl ude t hey woul d be avai l abl e at  a l at er  t r i al ,  

and as such ar e nont est i moni al .   See Cr awf or d,  541 U. S.  at  51 

( " An accuser  who makes a f or mal  st at ement  t o gover nment  of f i cer s 
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bear s t est i mony i n a sense t hat  a per son who makes a casual  

r emar k t o an acquai nt ance does not . " ) . 11 

¶34 I n sum,  under  Cr awf or d,  we concl ude t hat  Jul i e' s 

l et t er  and voi cemai l  messages ar e t est i moni al ,  whi l e her  

st at ement s t o Woj t  and DeFazi o ar e nont est i moni al .   We now t ur n 

t o a di scussi on of  t he St at e' s ar gument  r egar di ng t he f or f ei t ur e 

by wr ongdoi ng doct r i ne.    

I V 

¶35 Essent i al l y ,  t he f or f ei t ur e by wr ongdoi ng doct r i ne 

st at es t hat  an accused can have no compl ai nt  based on t he r i ght  

t o conf r ont at i on about  t he use agai nst  hi m or  her  of  a 

decl ar ant ' s st at ement  i f  i t  was t he accused' s wr ongf ul  conduct  

t hat  pr event ed any cr oss- exami nat i on of  t he decl ar ant .   I n t hi s  

case,  t he St at e ar gues t hat  Jul i e' s st at ement s,  even i f  

t est i moni al ,  shoul d be admi t t ed i f  t he St at e can pr ove,  by a 

pr eponder ance of  t he evi dence,  t hat  Jensen mur der ed hi s wi f e.   

For  suppor t  of  t hi s ar gument ,  t he St at e cont ends we l ook no 

f ur t her  t han Cr awf or d.    

¶36 As di scussed i n Cr awf or d,  t he r i ght  of  conf r ont at i on 

i s " most  nat ur al l y r ead as a r ef er ence t o t he r i ght  of  

conf r ont at i on at  common l aw,  admi t t i ng onl y t hose except i ons 

est abl i shed at  t he t i me of  t he f oundi ng.   As t he Engl i sh 

aut hor i t i es [ ]  r eveal ,  t he common l aw i n 1791 condi t i oned 

                                                 
11 Whi l e we concl ude t hat  Jul i e' s st at ement s t o Woj t  and 

DeFazi o wer e nont est i moni al ,  t hi s i s not  t he same as concl udi ng 
t hat  t hey ar e admi ssi bl e.   When consi der i ng t he admi ssi bi l i t y  of  
such evi dence,  t he t est  f r om Rober t s,  448 U. S.  56,  appl i es.   
Manuel ,  281 Wi s.  2d 554,  ¶60.    
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admi ssi bi l i t y  of  an absent  wi t ness' s exami nat i on on 

unavai l abi l i t y  and a pr i or  oppor t uni t y t o cr oss- exami ne. "   

Cr awf or d,  541 U. S.  at  54.   The Cour t  r ecogni zed t hat  t her e may 

have been some except i ons t o t he gener al  r ul e of  excl usi on of  

hear say evi dence,  but  " t her e i s  scant  evi dence t hat  except i ons 

wer e i nvoked t o admi t  t est i moni al  st at ement s agai nst  t he accused 

i n a cr i mi nal  case. "   I d.  at  56.   Her e,  t he Cour t  not ed t hat  one 

such devi at i on was f or  dyi ng dec l ar at i ons;  however ,  Cr awf or d di d 

not  deci de whet her  t he Si xt h Amendment  i ncor por at ed such an 

except i on f or  t est i moni al  dyi ng decl ar at i ons.   I nst ead,  t he 

Cour t  st at ed t hat  " [ i ] f  t hi s except i on must  be accept ed on 

hi st or i cal  gr ounds,  i t  i s  sui  gener i s. "   I d.  at  56 n. 6.    

¶37 Af t er  t hi s di scussi on of  hi st or i cal  except i ons t o t he 

Conf r ont at i on Cl ause,  t he Cour t  t ur ned i t s f ocus t o t he 

abr ogat i on of  t he Rober t s anal ysi s t o t est i moni al  st at ement s.   

I n t hi s di scussi on,  t he Cour t  made t he f ol l owi ng st at ement :    

The Rober t s t est  al l ows a j ur y t o hear  evi dence,  
unt est ed by t he adver sar y pr ocess,  based on a mer e 
j udi c i al  det er mi nat i on of  r el i abi l i t y .   I t  t hus 
r epl aces t he const i t ut i onal l y pr escr i bed met hod of  
assessi ng r el i abi l i t y  wi t h a whol l y f or ei gn one.   I n 
t hi s r espect ,  i t  i s  ver y di f f er ent  f r om except i ons t o 
t he Conf r ont at i on Cl ause t hat  make no cl ai m t o be a 
sur r ogat e means of  assessi ng r el i abi l i t y .   For  
exampl e,  t he r ul e of  f or f ei t ur e by wr ongdoi ng ( whi ch 
we accept )  ext i ngui shes conf r ont at i on c l ai ms on 
essent i al l y  equi t abl e gr ounds;  i t  does not  pur por t  t o 
be an al t er nat i ve means of  det er mi ni ng r el i abi l i t y .   
See Reynol ds v.  Uni t ed St at es,  98 U. S.  145,  158- 59 
( 187[ 8] ) .  

I d.  at  62.    
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¶38 Reynol ds was one of  t he f i r st  f eder al  deci s i ons t o 

el abor at e on t he f or f ei t ur e by wr ongdoi ng doct r i ne.   I n 

Reynol ds,  t he def endant ,  Geor ge Reynol ds,  c l ai med t hat  hi s r i ght  

t o conf r ont  a wi t ness was vi ol at ed when t he l ower  cour t  admi t t ed 

i nt o evi dence t est i mony t hat  was gi ven at  a f or mer  t r i al  f or  t he 

same of f ense wi t h t he same par t i es but  under  anot her  i ndi ct ment .   

Reynol ds,  98 U. S.  at  153.   The wi t ness,  who was t he al l eged 

second wi f e of  t he accused,  t est i f i ed at  a f or mer  t r i al  agai nst  

Reynol ds.   I d.  at  160.   At  t he f or mer  t r i al ,  t he accused was 

pr esent  dur i ng her  t est i mony and gi ven t he f ul l  oppor t uni t y t o 

cr oss- exami ne t he wi t ness.   I d.  at  161.   Pr i or  t o and af t er  t he 

commencement  of  t he second t r i al ,  an of f i cer  at t empt ed t o 

del i ver  a subpoena t o t he wi t ness but  was unsuccessf ul  on t hr ee 

separ at e occasi ons.   I d.  at  159- 60.   The t r i al  cour t  

subsequent l y r ul ed t hat  t he wi t ness' s pr evi ous t est i mony coul d 

be admi t t ed at  t r i al  because Reynol ds di d not  r ef ut e t hat  he had 

been i nst r ument al  i n conceal i ng or  keepi ng t he wi t ness away.   

I d.  at  160.    

¶39 The Reynol ds Cour t  began i t s anal ysi s wi t h t he 

f ol l owi ng:  

The Const i t ut i on gi ves t he accused t he r i ght  t o a 
t r i al  at  whi ch he shoul d be conf r ont ed wi t h t he 
wi t nesses agai nst  hi m;  but  i f  a wi t ness i s absent  by 
hi s own wr ongf ul  pr ocur ement ,  he cannot  compl ai n i f  
compet ent  evi dence i s admi t t ed t o suppl y t he pl ace of  
t hat  whi ch he has kept  away.   The Const i t ut i on does 
not  guar ant ee an accused per son agai nst  t he l egi t i mat e 
consequences of  hi s own wr ongf ul  act s.  I t  gr ant s hi m 
t he pr i v i l ege of  bei ng conf r ont ed wi t h t he wi t nesses 
agai nst  hi m;  but  i f  he vol unt ar i l y  keeps t he wi t nesses 
away,  he cannot  i nsi st  on hi s pr i v i l ege.  I f ,  
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t her ef or e,  when absent  by hi s pr ocur ement ,  t hei r  
evi dence i s suppl i ed i n some l awf ul  way,  he i s i n no 
condi t i on t o asser t  t hat  hi s const i t ut i onal  r i ght s 
have been vi ol at ed.  

I d.  at  158.   I n ot her  wor ds,  whi l e t he Const i t ut i on does gr ant  a 

pr i v i l ege of  conf r ont i ng ones accuser s,  t hat  pr i v i l ege i s l ost  

i f  t he accuser  causes t he wi t ness' s unavai l abi l i t y  at  t r i al .     

¶40 Si nce t he Reynol ds deci s i on,  t he Cour t  has cont i nued 

t o acknowl edge t he concept  t hat  a def endant  can f or f ei t  t hr ough 

mi sconduct  hi s or  her  conf r ont at i on r i ght s. 12  See,  e. g. ,  Di az v.  

Uni t ed St at es,  223 U. S.  442,  451- 53 ( 1912)  ( hol di ng t hat  a 

def endant  wai ves13 r i ght  t o obj ect  t o a hear say st at ement  on 

conf r ont at i on gr ounds when he or  she of f er s t he st at ement ) ;  

                                                 
12 The f or f ei t ur e by wr ongdoi ng doct r i ne di d not  ar i se 

r el at ed t o t he Cour t ' s  hol di ng i n Davi s v Washi ngt on,  126 S.  Ct .  
2266,  2273 ( 2006) ,  but  t he Cour t  addr essed i t  because t he 
St at es,  and t hei r  ami ci ,  r ai sed i t  as an i ssue.   Seemi ngl y as 
di ct a,  t he Cour t  st at ed t he f ol l owi ng:  " We r ei t er at e what  we 
sai d i n Cr awf or d:   t hat  ' t he r ul e of  f or f ei t ur e by 
wr ongdoi ng .  .  .  ext i ngui shes conf r ont at i on c l ai ms on 
essent i al l y  equi t abl e gr ounds. '   That  i s,  one who obt ai ns t he 
absence of  a wi t ness by wr ongdoi ng f or f ei t s t he const i t ut i onal  
r i ght  t o conf r ont at i on. "   I d.  at  2280 ( quot i ng Cr awf or d v.  
Washi ngt on,  541 U. S.  36,  62 ( 2004) )  ( c i t at i ons omi t t ed) .    

 
13 Al t hough Di az v.  Uni t ed St at es,  223 U. S.  442,  451- 53 

( 1912) ,  and ot her  cour t s have used t he t er m wai ver  i n t hi s 
cont ext ,  we concl ude t he t er m f or f ei t ur e i s mor e appr opr i at e 
" because t he phr ase ' f or f ei t ur e by wr ongdoi ng'  bet t er  r ef l ect s  
t he l egal  pr i nci pl es t hat  under pi n t he doct r i ne. "   Commonweal t h 
v.  Edwar ds,  830 N. E. 2d 158,  168 n. 16 ( Mass.  2005) .   That  i s,  
t her e i s an i mpor t ant  di st i nct i on bet ween t he concept  of  wai ver  
and f or f ei t ur e.   " Unl i ke wai ver ,  whi ch r equi r es a knowi ng and 
i nt ent i onal  r el i nqui shment  of  a known r i ght ,  f or f ei t ur e r esul t s  
i n t he l oss of  a r i ght  r egar dl ess of  t he def endant ' s knowl edge 
t her eof  and i r r espect i ve of  whet her  t he def endant  i nt ended t o 
r el i nqui sh t he r i ght . "   Uni t ed St at es v.  Gol dber g,  67 F. 3d 1092,  
1100 ( 3d Ci r .  1995) .  
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Snyder  v.  Massachuset t s,  291 U. S.  97,  106 ( 1934)  over r ul ed 

by Mal l oy v.  Hogan,  378 U. S.  1 ( 1964)  ( hol di ng t hat  def endant  

was per mi ssi bl y excl uded f r om goi ng t o v i ew t he scene of  t he 

cr i me as par t  of  hi s t r i al .   I n di ct a,  Just i ce Car dozo st at ed 

t hat ,  " [ n] o doubt  t he pr i v i l ege [ af f or ded by t he Si xt h 

Amendment ]  may be l ost  by consent  or  at  t i mes even by 

mi sconduct " ) ;  and I l l i noi s v.  Al l en,  397 U. S.  337,  343 ( 1970)  

( hol di ng t hat  a def endant  can l ose hi s r i ght  t o be pr esent  at  

t r i al ,  i f  af t er  a war ni ng by t he j udge,  he cont i nues hi s 

di sr upt i ve behavi or ) .  

¶41 The Ei ght h Ci r cui t  appear s t o be t he f i r st  f eder al  

cour t  t o appl y t he f or f ei t ur e doct r i ne t o a s i t uat i on wher e t he 

def endant  had no pr i or  oppor t uni t y t o cr oss- exami ne t he wi t ness.   

See Uni t ed St at es v.  Car l son,  547 F. 2d 1346 ( 8t h Ci r .  1976) ,  

cer t .  deni ed,  431 U. S.  914 ( 1977) .   Car l son hel d t hat  t he 

def endant  wai ved hi s r i ght  t o conf r ont at i on when he i nt i mi dat ed 

a wi t ness i nt o not  t est i f y i ng at  t r i al ;  t her ef or e t he admi ssi on 

of  t he wi t ness' s pr i or  gr and j ur y t est i mony was per mi ssi bl e.   

I d.  at  1360.  

¶42 The Car l son cour t  f i r st  not ed t hat  " [ t ] he Si xt h 

Amendment  does not  st and as a shi el d t o pr ot ect  t he accused f r om 

hi s own mi sconduct  or  chi caner y. "   I d.  at  1359 ( c i t i ng Di az,  223 

U. S.  at  458;  Reynol ds,  98 U. S.  at  159) .   The cour t  acknowl edged 

t he di st i nct i on bet ween i t s case and Reynol ds,  i n t hat  Reynol ds 

was af f or ded t he oppor t uni t y t o cr oss- exami ne t he wi t ness at  t he 

t i me t he f or mer  t est i mony was r ecor ded.   I d.  at  1359 n. 12.   

Car l son,  however ,  was never  af f or ded such an oppor t uni t y.   I d.   
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I n t he Ei ght h Ci r cui t ' s  v i ew,  " [ t ] o t hat  ext ent ,  t hi s case 

pr esent s a mor e di f f i cul t  quest i on t han Reynol ds.   However ,  by 

f ocusi ng on t he def endant ' s conduct  .  .  .  t her e i s a s i mi l ar i t y  

and we ar e gui ded by t he pr ecept  ar t i cul at ed i n Reynol ds t hat  

' no one shal l  be per mi t t ed t o t ake advant age of  hi s own wr ong. ' "   

I d.  ( quot i ng Reynol ds,  98 U. S.  at  159) .   Ul t i mat el y,  t he cour t  

bel i eved t hat  per mi t t i ng t he def endant  t o " pr of i t  f r om such 

conduct  woul d be cont r ar y t o publ i c pol i cy,  common sense and t he 

under l y i ng pur pose of  t he conf r ont at i on c l ause. "   I d.  at  1359.   

However ,  t he cour t  di d not  go so f ar  as t o say t hat  al l  

ext r aj udi c i al  st at ement s may be admi t t ed.   I d.  at  1360 n. 14.   

Ear l i er  i n i t s opi ni on,  t he Ei ght h Ci r cui t  concl uded t hat  t he 

wi t ness' s gr and j ur y t est i mony was admi ssi bl e hear say pur suant  

t o t he r esi dual  except i on of  t he Feder al  Rul es of  Evi dence.   I d.  

at  1353- 55.   I n ot her  wor ds,  t he cour t  det er mi ned t hat  Car l son' s 

r i ght  t o conf r ont at i on was f or f ei t ed by mi sconduct  and t he 

di sput ed st at ement  was admi ssi bl e under  t he r esi dual  hear say 

except i on.  

¶43 Subsequent  t o Car l son and a host  of  ot her  cases f r om 

var i ous f eder al  and st at e j ur i sdi ct i ons,  t he f or f ei t ur e by 

wr ongdoi ng doct r i ne was codi f i ed i n 1997 i n t he Feder al  Rul es of  

Evi dence as a hear say except i on.   Fed.  R.  Evi d.  804( b) ( 6) .   Thi s  

r ul e r eads as f ol l ows:    

Rul e 804.  Hear say Except i ons;  Decl ar ant  Unavai l abl e 

 .  .  .  .  
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( b)  Hear say except i ons.   The f ol l owi ng ar e not  
excl uded by t he hear say r ul e i f  t he decl ar ant  i s 
unavai l abl e as a wi t ness:  

 .  .  .  .  

( 6)  For f ei t ur e by wr ongdoi ng.   A st at ement  of f er ed 
agai nst  a par t y t hat  has engaged or  acqui esced i n 
wr ongdoi ng t hat  was i nt ended t o,  and di d,  pr ocur e t he 
unavai l abi l i t y  of  t he decedent  as a wi t ness.  

Fed.  R.  Evi d.  804( b) ( 6) .   The Advi sor y Commi t t ee on Rul es 

enact ed such a r ul e because i t  bel i eved t her e was a need f or  " a 

pr ophyl act i c r ul e t o deal  wi t h abhor r ent  behavi or  ' whi ch st r i kes 

at  t he hear t  of  t he syst em of  j ust i ce i t sel f . ' "   Not es of  

Advi sor y Commi t t ee on Rul es——1997 Amendment s t o Feder al  Rul es of  

Evi dence ( quot i ng Uni t ed St at es v.  Mast r angel o,  693 F. 2d 269,  

273 ( 2d Ci r .  1982) ,  cer t .  deni ed,  467 U. S.  1204 ( 1984) ) .   

Fur t her mor e,  t he Commi t t ee r ecogni zed t hat  " [ e] ver y c i r cui t  t hat  

has r esol ved t he quest i on has r ecogni zed t he pr i nci pl e of  

f or f ei t ur e by mi sconduct ,  al t hough t he t est s f or  det er mi ni ng 

whet her  t her e i s f or f ei t ur e have var i ed. "   I d.  ( l i s t  of  c i t ed 

cases omi t t ed) .          

¶44 One not abl e exampl e of  a post - Fed.  R.  Evi d.  804( b) ( 6)  

deci s i on i s Uni t ed St at es v.  Emer y,  186 F. 3d 921 ( 8t h Ci r .  

1999) .   I n Emer y,  t he cour t  concl uded t hat  t he def endant  

f or f ei t ed hi s r i ght  t o conf r ont at i on under  Car l son,  547 F. 2d 

1346,  and f ur t her  he f or f ei t ed hi s r i ght  t o obj ect  on hear say 

gr ounds under  Fed.  R.  Evi d.  804( b) ( 6) .   Emer y asser t ed t hat  t he 

admi ssi on of  hear say st at ement s of  a f eder al  i nf or mant  he was 

char ged wi t h mur der i ng v i ol at ed hi s r i ght  t o conf r ont at i on.   I d.  

at  926.   Emer y ar gued t hat  t he pr i nci pl es of  t he f or f ei t ur e by 
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wr ongdoi ng doct r i ne as st at ed i n Fed.  R.  Evi d.  804( b) ( 6)  " shoul d 

appl y onl y i n a t r i al  on t he under l y i ng cr i mes about  whi ch he 

f ear ed [ t he i nf or mant ]  woul d t est i f y,  not  i n a t r i al  f or  

mur der i ng her . "   I d.   The Emer y cour t  concl uded t he f ol l owi ng:   

We bel i eve t hat  bot h t he pl ai n meani ng of  Fed.  R.  
Evi d.  804( b) ( 6)  and t he mani f est  obj ect  of  t he 
pr i nci pl es j ust  out l i ned mandat e a di f f er ent  r esul t .   
The r ul e cont ai ns no l i mi t at i on on t he subj ect  mat t er  
of  t he st at ement s t hat  i t  exempt s f r om t he pr ohi bi t i on 
on hear say evi dence.   I nst ead,  i t  est abl i shes t he 
gener al  pr oposi t i on t hat  a def endant  may not  benef i t  
f r om hi s or  her  wr ongf ul  pr event i on of  f ut ur e 
t est i mony f r om a wi t ness or  pot ent i al  wi t ness.   
Accept i ng Mr .  Emer y' s posi t i on woul d al l ow hi m t o do 
j ust  t hat .    

I d.   Thus,  t he cour t  hel d t hat  Emer y f or f ei t ed hi s r i ght  t o 

obj ect  on bot h conf r ont at i on and hear say gr ounds.      

¶45 Si nce t he r el ease of  Cr awf or d,  many j ur i sdi ct i ons have 

ei t her  adopt ed t he f or f ei t ur e by wr ongdoi ng doct r i ne i f  t hey had 

not  done so bef or e,  or  t hey have expanded t he doct r i ne t o 

encompass mor e t est i moni al  st at ement s.   For  exampl e,  i n St at e v.  

Meeks,  88 P. 3d 789 ( Kan.  2004) ,  t he def endant ,  Meeks,  shot  Gr een 

dur i ng a f i ght  i n t he st r eet .   I d.  at  791.   The f i r st  of f i cer  on 

t he scene asked Gr een who shot  hi m,  and he r esponded,  " Meeks 

shot  me. "   I d.  at  792.   Thi s st at ement  was l at er  admi t t ed at  

t r i al ,  and af t er  Meeks was convi ct ed,  he ar gued on appeal  hi s 

r i ght  t o conf r ont at i on had been vi ol at ed when t he t r i al  cour t  

admi t t ed t he st at ement  because t he st at ement  l acked adequat e 

i ndi c i a of  r el i abi l i t y .   I d.  at  792- 93.    

¶46 The Kansas Supr eme Cour t ,  c i t i ng t o Reynol ds,  hel d 

t hat  a def endant  f or f ei t s hi s r i ght  t o conf r ont at i on,  and wai ves 
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any hear say obj ect i ons i f  t he wi t ness' s absence was due t o t he 

def endant ' s wr ongdoi ng.   I d.  at  794.   The Meeks cour t  f ul l y  

r ecogni zed t hat  t he under l y i ng cr i me and t he cr i me by whi ch 

Meeks r ender ed t he wi t ness unavai l abl e wer e t he same,  but  t he 

cour t  concl uded t hi s was i mmat er i al  t o t he anal ysi s.   For  

suppor t ,  Meeks quot ed an ami cus br i ef  of  Cr awf or d aut hor ed by a 

number  of  l aw pr of essor s and ul t i mat el y concl uded t he f ol l owi ng:  

" I f  t he t r i al  cour t  det er mi nes as a t hr eshol d mat t er  
t hat  t he r eason t he vi ct i m cannot  t est i f y at  t r i al  i s  
t hat  t he accused mur der ed her ,  t hen t he accused shoul d 
be deemed t o have f or f ei t ed t he conf r ont at i on r i ght ,  
even t hough t he act  wi t h whi ch t he accused i s char ged 
i s t he same as t he one by whi ch he al l egedl y r ender ed 
t he wi t ness unavai l abl e. "  

I d.  at  794 ( c i t i ng Ri char d D.  Fr i edman,  Conf r ont at i on and t he 

Def i ni t i on of  Chut zpa,  31 I sr ael  L.  Rev.  506 ( 1997)  [ her ei naf t er  

Chut zpa] ) .    

¶47 I ndeed,  Pr of essor  Fr i edman,  a r enowned exper t  on 

Conf r ont at i on Cl ause l aw,  was one of  t he f i r st  t o ar gue f or  a 

br oad f or f ei t ur e by wr ongdoi ng doct r i ne.   I n Chut zpa,  Pr of essor  

Fr i edman ar gued t hat  i dent i t y  bet ween t he vi ct i m and t he 

decl ar ant  shoul d not  have any bear i ng on whet her  t o appl y what  

he phr ased as t he " r ef l exi ve f or f ei t ur e pr i nci pl e. "   Chut zpa,  

supr a,  at  521.  

I  do not  bel i eve [ ]  t hat  t hi s i dent i t y pr esent s a 
r eason not  t o appl y t he f or f ei t ur e pr i nci pl e.   The 
i dent i t y shoul d not  di st r act  us f r om t he i mpor t ance of  
deci di ng t he evi dent i ar y pr edi cat e.   I f  t he pr edi cat e 
i s t r ue,  t hen .  .  .  t he def endant ' s i nabi l i t y  t o 
conf r ont  t he decl ar ant  i s at t r i but abl e t o hi s  own 
mi sconduct .   And i f  t hat  i s  t r ue,  t he def endant  shoul d 
not  be abl e t o keep t he decl ar ant ' s st at ement  out  of  
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evi dence by a c l ai m of  t he conf r ont at i on r i ght .   A 
cour t  shoul d not  decl i ne t o deci de t he pr edi cat e 
quest i on,  f or  evi dent i ar y pur poses,  s i mpl y because t he 
same quest i on must  al so be deci ded i n maki ng t he 
bot t om- l i ne det er mi nat i on of  gui l t .    

I d.  at  522.    

¶48 Af t er  Cr awf or d was r el eased,  Fr i edman agai n r ei t er at ed 

hi s v i ew on t he f or f ei t ur e by wr ongdoi ng doct r i ne i n an ar t i c l e 

expl or i ng t he meani ng of  " t est i moni al "  st at ement s.   See Ri char d 

D.  Fr i edman,  Gr appl i ng wi t h t he Meani ng of  " Test i moni al " ,  71 

Br ook.  L.  Rev.  241 ( 2005) .   I n di scussi ng whet her  a cr i me has t o 

al r eady have been commi t t ed i n or der  f or  a st at ement  t o be 

consi der ed t est i moni al ,  Fr i edman gave t he f ol l owi ng exampl e:   

" Not  necessar i l y :  her e I  have i n mi nd t he cases i n whi ch an 

event ual  mur der  v i ct i m,  f ear i ng her  assai l ant ,  t el l s  a 

conf i dant e i nf or mat i on t o be used i n t he event  t hat  he does i n 

f act  assaul t  her  and r ender  her  unabl e t o t est i f y.  .  .  .   Agai n,  

f or f ei t ur e i s pr obabl e i n t hi s s i t uat i on. "   I d.  at  250 n. 27.  

¶49 Ot her  post - Cr awf or d deci s i ons al so ai d our  anal ysi s. 14  

One of  t he most  per suasi ve f or  our  pur poses i s Uni t ed St at es v.  

Gar ci a- Meza,  403 F. 3d 364 ( 6t h Ci r .  2005) .   I n t hat  case,  

Gar ci a- Meza was on t r i al  f or  t he f i r st - degr ee mur der  of  hi s 

wi f e,  Kat hl een.   I d.  at  367.   Fi ve mont hs pr i or  t o her  mur der ,   

                                                 
14 Ot her  cases i n whi ch cour t s have appl i ed t he f or f ei t ur e 

by wr ongdoi ng doct r i ne t o s i t uat i ons wher e t he def endant  i s 
char ged wi t h t he same homi ci de t hat  r ender ed t he decl ar ant  
unavai l abl e i ncl ude t he f ol l owi ng:   Peopl e v.  Moor e,  117 P. 3d 1 
( Col o.  Ct .  App.  2004)  ( appl y i ng s i mi l ar  r easoni ng as St at e v.  
Meeks,  88 P. 3d 789 ( Kan.  2004) ) ;  Gonzal ez v.  St at e,  155 S. W. 3d 
603 ( Tex.  App.  2004)  ( same) ;  and Uni t ed St at es v .  Mayhew,  380 F.  
Supp.  2d 961 ( S. D.  Ohi o 2005)  ( same) .    
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Gar ci a- Meza had assaul t ed Kat hl een,  and t he di st r i ct  cour t  

per mi t t ed t he gover nment  t o i nt r oduce t est i mony f r om t he 

i nvest i gat i ng of f i cer s about  what  Kat hl een t ol d t hem.   I d.  at  

369.   Af t er  hi s convi ct i on,  Gar ci a- Meza ar gued t hat  admi ssi on of  

t hi s evi dence vi ol at ed hi s Conf r ont at i on Cl ause r i ght s.   I d.    

¶50 Wi t hout  deci di ng whet her  Kat hl een' s st at ement s wer e 

t est i moni al  or  not ,  t he Si xt h Ci r cui t  det er mi ned t hat   Gar ci a-

Meza had f or f ei t ed hi s r i ght  t o conf r ont  Kat hl een because hi s 

wr ongdoi ng was r esponsi bl e f or  her  unavai l abi l i t y .   I d.  at  370 

( c i t i ng Cr awf or d,  541 U. S.  36;  Reynol ds,  98 U. S.  145) .   Af t er  

not i ng t hat  i t  was undi sput ed t hat  Gar ci a- Meza k i l l ed hi s wi f e, 15 

t he Si xt h Ci r cui t  di spel l ed t he not i on t hat  i n or der  f or  t he 

f or f ei t ur e by wr ongdoi ng doct r i ne t o appl y,   Gar ci a- Meza had t o 

commi t  t he mur der  wi t h t he speci f i c  i nt ent  t o pr event  her  f r om 

t est i f y i ng:    

Ther e i s no r equi r ement  t hat  a def endant  who pr event s 
a wi t ness f r om t est i f y i ng agai nst  hi m t hr ough hi s own 
wr ongdoi ng onl y f or f ei t s hi s r i ght  t o conf r ont  t he 
wi t ness wher e,  i n pr ocur i ng t he wi t ness' s 
unavai l abi l i t y ,  he i nt ended t o pr event  t he wi t ness 
f r om t est i f y i ng.   Though t he Feder al  Rul es of  Ev i dence 
may cont ai n such a r equi r ement ,  t he r i ght  secur ed by 
t he Si xt h Amendment  does not  depend on,  i n t he r ecent  
wor ds of  t he Supr eme Cour t ,  " t he vagar i es of  t he Rul es 
of  Evi dence. "   The Supr eme Cour t ' s  r ecent  af f i r mat i on 
of  t he " essent i al l y  equi t abl e gr ounds"  f or  t he r ul e of  
f or f ei t ur e st r ongl y suggest s t hat  t he r ul e' s 
appl i cabi l i t y  does not  hi nge on t he wr ongdoer ' s 
mot i ve.   The Def endant ,  r egar dl ess of  whet her  he 

                                                 
15 Gar ci a- Meza' s def ense was t hat  he di d not  have t he 

necessar y pr emedi t at i on f or  f i r st - degr ee mur der  because he was 
t oo i nt oxi cat ed.   Uni t ed St at es v.  Gar ci a- Meza,  403 F. 3d 364,  
367 ( 6t h Ci r .  2005) .    
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i nt ended t o pr event  t he wi t ness f r om t est i f y i ng 
agai nst  hi m or  not ,  woul d benef i t  t hr ough hi s own 
wr ongdoi ng i f  such a wi t ness' s  s t at ement s coul d not  be 
used agai nst  hi m,  whi ch t he r ul e of  f or f ei t ur e,  based 
on pr i nci pl es of  equi t y,  does not  per mi t .  

I d.  at  370- 71 ( i nt er nal  c i t at i ons omi t t ed) .    

¶51 The gener al  t i mel i ne of  event s  i n Gar ci a- Meza and t hi s 

case ar e subst ant i al l y  s i mi l ar .   Speci f i cal l y,  i n Gar ci a- Meza 

t he event s of  t he case pl ayed out  as f ol l ows:  ( 1)  t he decl ar ant  

gave a st at ement ;  ( 2)  t he def endant  commi t s a cr i me r ender i ng 

t he decl ar ant  unavai l abl e;  ( 3)  t he def endant  i s char ged wi t h t he 

decl ar ant ' s deat h;  and ( 4)  t he gover nment  seeks t o i nt r oduce t he 

decl ar ant ' s pr i or  st at ement .   The di f f er ence bet ween t hese cases 

i s t hat  t her e was no di sput e i n Gar ci a- Meza t hat  t he def endant  

was r esponsi bl e f or  t he decl ar ant ' s unavai l abi l i t y .   However ,  we 

do not  bel i eve t hat  t hi s di st i nct i on means t he f or f ei t ur e by 

wr ongdoi ng doct r i ne cannot  appl y.   I f  t he c i r cui t  cour t  

det er mi nes,  i n a pr e- t r i al  deci si on by t he cour t ,  t hat  Jensen  

caused hi s wi f e' s unavai l abi l i t y ,  t hen t he f or f ei t ur e by 

wr ongdoi ng doct r i ne appl i es t o Jensen' s conf r ont at i on r i ght s,  

and ot her wi se t est i moni al  evi dence may be admi t t ed.  

¶52 I n essence,  we bel i eve t hat  i n a post - Cr awf or d wor l d 

t he br oad vi ew of  f or f ei t ur e by wr ongdoi ng espoused by Fr i edman 

and ut i l i zed by var i ous j ur i sdi ct i ons s i nce Cr awf or d' s r el ease 

i s essent i al .   I n ot her  wor ds,  af t er  " [ n] ot i ng t he br oad embr ace 

of  t he doct r i ne"  by cour t s nat i onwi de and " r ecogni z i ng t he 

compel l i ng publ i c pol i cy i nt er est s behi nd i t s enact ment , "  

Commonweal t h v.  Edwar ds,  830 N. E. 2d 158,  165 ( Mass.  2005) ,  we 
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el ect  t o adopt  t he f or f ei t ur e by wr ongdoi ng doct r i ne i n 

Wi sconsi n.    

V 

¶53 Havi ng concl uded t he f or f ei t ur e by wr ongdoi ng doct r i ne 

i s appr opr i at e i n Conf r ont at i on Cl ause cases,  we now anal yze t he 

appr opr i at e st andar d of  r evi ew f or  t he c i r cui t  cour t  t o appl y on 

r emand.  

¶54 As Just i ce Pr osser  not ed i n hi s  concur r ence i n Hal e,  

most  j ur i sdi ct i ons r equi r e pr oof  of  t he def endant ' s wr ongdoi ng 

by a pr eponder ance of  t he evi dence.   Hal e,  277 Wi s.  2d 593,  ¶96 

( Pr osser ,  J. ,  concur r i ng)  ( c i t i ng Emer y,  186 F. 3d at  927;  Uni t ed 

St at es v.  Whi t e,  116 F. 3d 903,  912 ( D. C.  Ci r .  1997) ;  Uni t ed 

St at es v.  Houl i han,  92 F. 3d 1271,  1280 ( 1st  Ci r .  1996) ;  St eel e 

v.  Tayl or ,  684 F. 2d 1193,  1201 ( 6t h Ci r .  1982) ;  Uni t ed St at es v.  

Ri ver a,  292 F.  Supp.  2d 827,  831 ( E. D.  Va.  2003)  ;  St at e v.  

Hal l um,  606 N. W. 2d 351,  355- 56 ( I owa 2000) ) .   See al so Edwar ds,  

830 N. E. 2d at  172 nn.  24,  25 ( col l ect i ng cases) .   A f ew cour t s,  

however ,  use t he " c l ear  and convi nci ng evi dence"  st andar d of  

pr oof .   Hal e,  277 Wi s.  2d 593,  ¶96 ( c i t i ng Uni t ed St at es v.  

Thevi s,  665 F. 2d 616,  631 ( 5t h Ci r .  1982) ;  Peopl e v.  Gi l es,  19 

Cal .  Rpt r .  3d 843,  848 ( Cal .  Ct .  App.  2004) ) .  

¶55 Ci t i ng t o Pr of essor  Fr i edman' s v i ew,  Jensen ar gues 

t hat  " gi ven t he i mpor t ance of  t he conf r ont at i on r i ght ,  t he cour t  

shoul d not  hol d t hat  t he accused has f or f ei t ed i t  unl ess t he 

cour t  i s  per suaded t o a r at her  hi gh degr ee of  pr obabi l i t y  t hat  

t he accused has r ender ed t he decl ar ant  unavai l abl e. "   Chut zpa,  

supr a,  at  519.   I n ot her  wor ds,  Jensen ar gues t hat  gi ven t he 
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ser i ousness of  t he char ges agai nst  hi m and gi ven t he pr esumpt i on 

t hat  he i s i nnocent  unt i l  pr oven gui l t y,  a hi gher  st andar d of  

c l ear  and convi nci ng evi dence shoul d be used.  

¶56 As not ed by one cour t ,  " [ r ] equi r i ng t he cour t  t o 

deci de by a pr eponder ance of  t he evi dence t he ver y quest i on f or  

whi ch t he def endant  i s on t r i al  may seem,  at  f i r st  gl ance,  

t r oubl esome. "   Uni t ed St at es v.  Mayhew,  380 F.  Supp.  2d 961,  967 

( S. D.  Ohi o 2005) .   For  t he f ol l owi ng r easons,  however ,  t he 

Mayhew cour t ,  l i ke t he j ur i sdi ct i ons c i t ed i n t he Hal e 

concur r ence,  concl uded t hat  equi t abl e consi der at i ons demand such 

a r esul t .   The cour t  based i t s concl usi on on t he " equi t abl e 

pr i nci pl es out l i ned i n Cr awf or d,  t he j ur y ' s i gnor ance of  t he 

cour t ' s  t hr eshol d evi dent i ar y det er mi nat i on,  and t he anal ogous 

evi dent i ar y par adi gm of  conspi r acy. "   I d.  at  968.   On t hi s l ast  

poi nt ,  Mayhew apt l y descr i bes t he si mi l ar i t y bet ween conspi r acy 

and t he appl i cat i on of  t he f or f ei t ur e by wr ongdoi ng doct r i ne and 

why t he i dea of  " boot st r appi ng"  shoul d not  be wor r i some t o us:       

For  exampl e,  st at ement s of f er ed agai nst  a def endant  t o 
pr ove hi s par t i c i pat i on i n a char ged conspi r acy ar e 
admi ssi bl e i f  t he cour t  f i r st  f i nds,  by a 
pr eponder ance of  t he evi dence,  t hat  t he conspi r acy f or  
whi ch def endant  i s on t r i al  exi st ed.  Bour j ai l y  v.  
Uni t ed St at es,  483 U. S.  171,  175- 76 ( 1987)  .  .  .  .   
The same pr i nci pl e appl i es t o t he f or f ei t ur e doct r i ne 
when t he cour t  makes a pr el i mi nar y det er mi nat i on as t o 
whet her  t he def endant  commi t t ed t he cr i me f or  whi ch he 
i s [ ]  char ged.  See Emer y,  186 F. 3d at  926 ( basi ng i t s 
appr oach t o t he f or f ei t ur e doct r i ne on t he co-
conspi r at or  cases,  not i ng " t he f unct i onal  s i mi l ar i t y 
of  t he quest i ons i nvol ved .  .  .  . " ) ;  see al so Whi t e,  
116 F. 3d at  912 ( " [ T] he f or f ei t ur e f i ndi ng i s t he 
f unct i onal  equi val ent  of  t he pr edi cat e f act ual  f i ndi ng 
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t hat  a cour t  must  make bef or e admi t t i ng hear say under  
t he co- conspi r at or  except i on. " ) .  

I d.   We agr ee wi t h t he r easoni ng of  Mayhew,  and t he mul t i t ude of  

ot her  j ur i sdi ct i ons and adopt  a pr eponder ance of  t he evi dence 

st andar d. 16   

¶57 I n shor t ,  we adopt  a br oad f or f ei t ur e by wr ongdoi ng 

doct r i ne,  and concl ude t hat  i f  t he St at e can pr ove by a 

pr eponder ance of  t he evi dence t hat  t he accused caused t he 

absence of  t he wi t ness,  t he f or f ei t ur e by wr ongdoi ng doct r i ne 

wi l l  appl y t o t he conf r ont at i on r i ght s of  t he def endant .    

VI  

¶58 To concl ude,  we af f i r m t he or der  of  t he c i r cui t  cour t  

as t o i t s i ni t i al  r ul i ngs on t he admi ssi bi l i t y  of  t he var i ous 

st at ement s under  Cr awf or d,  541 U. S.  36.   That  i s,  t he st at ement s 

Jul i e made t o Kosman,  i ncl udi ng t he l et t er ,  ar e t est i moni al ,  

whi l e t he st at ement s Jul i e made t o Woj t  and DeFazi o ar e 

nont est i moni al .   However ,  we r ever se t he ci r cui t  cour t ' s  

deci s i on as t o t he appl i cabi l i t y  of  t he f or f ei t ur e by wr ongdoi ng 

doct r i ne.   Today,  we expl i c i t l y adopt  t hi s doct r i ne wher eby a 

def endant  i s deemed t o have l ost  t he r i ght  t o obj ect  on 

conf r ont at i on gr ounds t o t he admi ssi bi l i t y  of  out - of - cour t  

st at ement s of  a decl ar ant  whose unavai l abi l i t y  t he def endant  has  

caused.   As such,  t he cause must  be r emanded t o t he c i r cui t  

                                                 
16 Rel at ed t o t he pr oper  bur den of  pr oof ,  t he Cour t  i n Davi s 

st at ed t he f ol l owi ng:  " We t ake no posi t i on on t he st andar ds 
necessar y t o demonst r at e such f or f ei t ur e,  but  f eder al  cour t s 
usi ng Feder al  Rul e of  Evi dence 804( b) ( 6) ,  whi ch codi f i es t he 
f or f ei t ur e doct r i ne,  have gener al l y hel d t he Gover nment  t o t he 
pr eponder ance- of - t he- evi dence st andar d. "   Davi s,  126 S.  Ct .  at  
2280 ( c i t at i ons omi t t ed) .  
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cour t  f or  a det er mi nat i on of  whet her ,  by a pr eponder ance of  t he 

evi dence,  Jensen caused Jul i e' s unavai l abi l i t y ,  t her eby 

f or f ei t i ng hi s r i ght  t o conf r ont at i on.  

By the Court.—The or der  of  t he c i r cui t  cour t  i s  af f i r med i n 

par t ;  r ever sed i n par t ;  and t he cause i s r emanded.  
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¶59 LOUI S B.  BUTLER,  JR. ,  J.    (concurring in part, 

dissenting in part).  The Conf r ont at i on Cl ause of  t he Si xt h 

Amendment  t o t he Uni t ed St at es Const i t ut i on pr ovi des:  " I n al l  

cr i mi nal  pr osecut i ons,  t he accused shal l  enj oy t he 

r i ght  .  .  .  t o be conf r ont ed wi t h t he wi t nesses agai nst  hi m"  

( emphasi s added) .   Ar t i c l e I ,  sect i on 7 of  t he Wi sconsi n 

Const i t ut i on s i mi l ar l y pr ovi des:  " I n al l  cr i mi nal  pr osecut i ons 

t he accused shal l  enj oy t he r i ght  .  .  .  t o meet  t he wi t nesses 

f ace t o f ace"  ( emphasi s added) . 1  The oper at i ve wor d i n each of  

t hese const i t ut i onal  pr ovi s i ons i s t he wor d " al l " .   Nei t her  

pr ovi s i on cr eat es a homi ci de except i on t o t he const i t ut i onal  

guar ant ee of  conf r ont at i on.   Yet ,  t he maj or i t y ' s mi sconcept i on 

of  t he doct r i ne of  f or f ei t ur e by wr ongdoi ng does pr eci sel y t hat ,  

def eat i ng t he conf r ont at i on guar ant ee cont ai ned wi t hi n t he st at e 

and f eder al  const i t ut i ons.   Mor eover ,  t he maj or i t y f ai l s  t o 

pr oper l y appl y t he r ecent  deci s i on of  Davi s v.  Washi ngt on,  547 

U. S.  ___,  126 S.  Ct .  2266 ( 2006) ,  i n ascer t ai ni ng whet her  

st at ement s made t o cer t ai n wi t nesses i n t hi s case ar e 

t est i moni al  or  nont est i moni al .   Accor di ngl y,  I  r espect f ul l y 

concur  i n par t ,  and di ssent  i n par t .  

I  

¶60 At  i ssue i n t hi s  case ar e numer ous st at ement s made by 

t he homi ci de vi ct i m,  Jul i e Jensen ( Jul i e) ,  t o her  nei ghbor ,  

                                                 
1 As t he maj or i t y not es,  we gener al l y appl y Uni t ed St at es 

Supr eme Cour t  pr ecedent s when i nt er pr et i ng t hese cl auses.   
Maj or i t y op. ,  ¶13.  
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Tadeusz Woj t  ( Woj t ) ,  pol i ce of f i cer  Ron Kosman ( Kosman) ,  her  

physi c i an,  Dr .  Ri char d Bor man ( Bor man) ,  and her  son' s t eacher ,  

Ther esa DeFazi o ( DeFazi o) ,  as wel l  as a l et t er  she wr ot e t o 

Det ect i ve Paul  Rat zbur g ( Rat zbur g) .   The ci r cui t  cour t  on 

Sept ember  4,  2003,  r evi ewed over  100 st at ement s made by Jul i e 

and eval uat ed t he r el i abi l i t y  of  t hese st at ement s usi ng t he 

bal anci ng t est  est abl i shed i n Ohi o v.  Rober t s,  448 U. S.  56 

( 1980) .   The cour t  r ul ed t hat  par t s of  many of  her  st at ement s 

wer e not  excl uded,  whi l e ot her  par t s wer e excl uded.   The cour t  

al so r eser ved i t s r ul i ng wi t h r espect  t o some of  t he st at ement s 

unt i l  t he t r i al ,  and r eser ved t he r i ght  t o r ever se i t sel f  based 

on how t he evi dence was of f er ed at  t r i al .   I n addi t i on,  Jul i e' s 

i n- per son st at ement s t o Kosman and her  l et t er  t o Rat zbur g wer e 

admi t t ed i n t hei r  ent i r et y.    

¶61 Mar k Jensen ( Jensen) ,  t he def endant ,  moved f or  

r econsi der at i on on t he admi ssi bi l i t y  of  Jul i e' s st at ement s i n 

l i ght  of  t he Uni t ed St at es Supr eme Cour t  r ul i ng i n Cr awf or d v.  

Washi ngt on,  541 U. S.  36 ( 2004) .   Af t er  a hear i ng,  t he c i r cui t  

cour t  concl uded t hat  Jul i e' s l et t er  t o Rat zbur g and voi cemai l  

messages t o Kosman wer e t est i moni al  and t her ef or e i nadmi ssi bl e 

under  Cr awf or d.   The ci r cui t  cour t  al so det er mi ned t hat  Jul i e' s 

st at ement s t o Woj t  and DeFazi o wer e nont est i moni al ,  and,  

t her ef or e,  t he cour t ' s  pr i or  r ul i ngs on t he admi ssi bi l i t y  of  

such st at ement s r emai ned i n ef f ect .    

¶62 The maj or i t y concl udes t hat  t he st at ement s t hat  Jul i e 

Jensen made t o Kosman pr i or  t o her  deat h and t he st at ement s made 

by her  i n her  l et t er  t o Rat zbur g const i t ut e t est i moni al  
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evi dence,  whi l e t he st at ement s she made t o Woj t  and DeFazi o 

const i t ut e nont est i moni al  evi dence. 2  Maj or i t y op. ,  ¶2.   The 

maj or i t y concl udes t hat  t he nont est i moni al  evi dence was pr oper l y 

admi t t ed at  t r i al .   Maj or i t y op. ,  ¶58.   As t o t he t est i moni al  

evi dence,  however ,  t he maj or i t y  adopt s a br oad f or f ei t ur e by 

wr ongdoi ng doct r i ne and r emands t he case t o t he c i r cui t  cour t  t o 

det er mi ne whet her  t he St at e can pr ove,  by a pr eponder ance of  t he 

evi dence,  t hat  Mr .  Jensen caused t he unavai l abi l i t y  of  hi s wi f e.   

I d.    

¶63 I  di sagr ee t hat  al l  of  t he st at ement s made by Jul i e t o 

Woj t  and t o DeFazi o ar e nont est i moni al .   I  do agr ee wi t h t he 

maj or i t y t hat  t hi s cour t  shoul d adopt  t he doct r i ne of  f or f ei t ur e 

by wr ongdoi ng,  and t hat ,  under  a pr oper  appl i cat i on of  t he 

doct r i ne,  t he bur den be pl aced upon t he St at e t o est abl i sh t he 

doct r i ne' s appl i cabi l i t y  by a pr eponder ance of  t he evi dence.   

Because I  conc l ude,  cont r ar y  t o t he maj or i t y,  t hat  t he 

f or f ei t ur e doct r i ne shoul d be appl i ed ( 1)  wher e t he def endant  

caused t he absence of  t he wi t ness and ( 2)  di d so f or  t he pur pose 

of  pr event i ng t he wi t ness f r om t est i f y i ng,  I  r espect f ul l y 

di ssent  i n par t .  

I I  

¶64 As not ed pr evi ousl y,  under  t he Si xt h Amendment  t o t he 

Uni t ed St at es Const i t ut i on,  " [ i ] n al l  cr i mi nal  pr osecut i ons,  t he 

                                                 
2 I  agr ee wi t h and j oi n t hat  par t  of  t he maj or i t y opi ni on 

t hat  concl udes t hat  t he st at ement s t o Kosman and t he l et t er  t o 
Rat zbur g wer e t est i moni al .   I  do not  di scuss t hese st at ement s 
f ur t her .   I  al so agr ee t hat  t he st at ement s made by Jul i e t o 
DeFazi o ar e nont est i moni al ,  f or  r easons st at ed l at er  i n t hi s  
opi ni on.   At  i ssue ar e t he st at ement s made by Jul i e t o Woj t .   
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accused shal l  enj oy t he r i ght  .  .  .  t o be conf r ont ed wi t h t he 

wi t nesses agai nst  hi m [ or  her ] . "   I n or der  t o pr oper l y i nt er pr et  

t hi s r i ght  of  conf r ont at i on,  we must  under st and t he or i gi nal  

i nt ent  of  t he Fr amer s i n adopt i ng t he Si xt h Amendment .    

¶65 I n Cr awf or d,  t he Uni t ed St at es Supr eme Cour t  exami ned 

t he hi st or i cal  backgr ound t hat  cul mi nat ed i n t he cr eat i on of  

t hi s Si xt h Amendment  r i ght  of  conf r ont at i on.   Cr awf or d,  541 U. S.  

at  43.   The f oundi ng f at her s '  i mmedi at e sour ce of  t he 

Conf r ont at i on Cl ause was Engl i sh common l aw.   I d.   That  common 

l aw t r adi t i on i s one of  l i ve t est i mony i n cour t  subj ect  t o 

adver sar i al  t est i ng.   I d.  

¶66 The Cour t  expl ai ned t hat  i n t he 16t h and 17t h 

cent ur i es,  wi t nesses'  st at ement s agai nst  an accused coul d be 

r ead t o t he j ur y,  and t he accused was of f er ed no oppor t uni t y t o 

cr oss- exami ne hi s or  her  accuser .   I n r eact i on t o some of  t hese 

cases,  " Engl i sh l aw devel oped a r i ght  of  conf r ont at i on t hat  

l i mi t ed t hese abuses. "   I d.  at  44.   Fi r st ,  cour t s devel oped 

r el at i vel y st r i ct  r ul es of  unavai l abi l i t y .   I d.  at  44- 45.   

Second,  " [ o] ne r ecur r i ng quest i on was whet her  t he admi ssi bi l i t y  

of  an unavai l abl e wi t ness' s pr et r i al  exami nat i on depended on 

whet her  t he def endant  had had an oppor t uni t y t o cr oss- exami ne 

hi m. "   I d.  at  45.   For  exampl e,  i n 1696 t he Cour t  of  Ki ng' s 

Bench r ul ed t hat  " even t hough a wi t ness was dead,  hi s 

exami nat i on was not  admi ssi bl e wher e ' t he def endant  not  bei ng 

pr esent  when [ i t  was]  t aken bef or e t he mayor  .  .  .  had l ost  t he 

benef i t  of  a cr oss- exami nat i on. ' "   I d.  ( quot i ng Ki ng v.  Pai ne,  5 

Mod.  163,  165,  87 Eng.  Rep.  584,  585 ( 1696) ) .   By t he mi d- 1700s,  
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t he r i ght  of  an accused t o conf r ont  any wi t ness agai nst  t he 

accused was f i r ml y r oot ed i n Engl i sh common l aw,  and t he r i ght  

of  conf r ont at i on was i ncl uded i n decl ar at i ons of  r i ght s adopt ed 

by at  l east  ei ght  of  t he or i gi nal  col oni es.   I d.  at  48.   Thi s  

r i ght  was ul t i mat el y i ncl uded i n t he Si xt h Amendment  t o t he 

Uni t ed St at es Const i t ut i on.   I d.  at  48- 49.   I ndeed,  sever al  

Amer i can aut hor i t i es f l at l y r ej ect ed any speci al  st at us t hat  

woul d al l ow f or  t he admi ssi bi l i t y  of  st at ement s made t o a 

cor oner  absent  cr oss- exami nat i on.   I d.  at  47 n. 2.  

¶67 The Cr awf or d cour t  al so r evi ewed t he f i r st  j udi c i al  

i nt er pr et at i ons of  t he Conf r ont at i on Cl ause because t hese cases 

" shed l i ght  upon t he or i gi nal  under st andi ng of  t he common- l aw 

r ul e. "   I d.  at  49.   For  exampl e,  t he cour t  i n St at e v.  Webb 

concl uded " t hat  deposi t i ons coul d be r ead agai nst  an accused 

onl y i f  t hey wer e t aken i n [ t he def endant ' s]  pr esence. "   I d.  

( c i t i ng St at e v.  Webb,  2 N. C.  103 ( Super .  L.  & Equ.  1794) ) .   

Si mi l ar l y,  i n St at e v.  Campbel l ,  Sout h Car ol i na excl uded t he 

deposi t i on of  a deceased wi t ness because t he deposi t i on was 

t aken i n t he absence of  t he accused.   I d.  ( quot i ng St at e v.  

Campbel l ,  30 S. C. L.  124 ( App.  L.  1844) ) .   That  cour t  concl uded:   

[ N] ot wi t hst andi ng t he deat h of  t he wi t ness,  and 
what ever  t he r espect abi l i t y  of  t he cour t  t aki ng t he 
deposi t i ons,  t he sol emni t y of  t he occasi on and t he 
wei ght  of  t he t est i mony,  such deposi t i ons ar e ex 
par t e,  and,  t her ef or e,  ut t er l y i ncompet ent .  

I d.  ( quot i ng Campbel l ,  30 S. C. L.  124) .  

¶68 The cour t  i n Cr awf or d concl uded t hat  t he hi st or y of  

t he Conf r ont at i on Cl ause suppor t s t wo i nf er ences.   I d.  at  50.   

Fi r st ,  t he pr i nc i pal  pur pose of  t he Conf r ont at i on Cl ause was t o 
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excl ude t he use of  ex par t e exami nat i ons as evi dence agai nst  t he 

accused.   I d.   Second,  " t he Fr amer s woul d not  have al l owed 

admi ssi on of  t est i moni al  st at ement s of  a wi t ness who di d not  

appear  at  t r i al  unl ess he [ or  she]  was unavai l abl e t o t est i f y,  

and t he def endant  had had a pr i or  oppor t uni t y f or  cr oss-

exami nat i on. "   I d.  at  53- 54 ( emphasi s added) .   The Cr awf or d 

cour t  emphasi zed t hat  t hi s r i ght  of  conf r ont at i on under  t he 

Si xt h Amendment  " i s most  nat ur al l y r ead as a r ef er ence t o t he 

r i ght  of  conf r ont at i on at  common l aw,  admi t t i ng onl y t hose 

except i ons est abl i shed at  t he t i me of  t he f oundi ng. " 3  I d.  at  54 

( c i t at i ons omi t t ed)  ( emphasi s added) .   Mor eover ,  t he Uni t ed 

St at es Supr eme Cour t  has r ecent l y r eaf f i r med i t s r el i ance on 

t hi s nar r ow,  hi st or i cal  i nt er pr et at i on of  t he Conf r ont at i on 

Cl ause as descr i bed i n Cr awf or d.   Davi s,  126 S.  Ct .  at  2274 n. 1.    

¶69 Based on t hi s hi st or i cal  appr oach,  t he cour t  i n 

Cr awf or d expl i c i t l y  r ej ect ed t he admi ssi on of  ot her wi se 

i nadmi ssi bl e t est i moni al  evi dence based on t he r el i abi l i t y  t est  

est abl i shed i n Ohi o v.  Rober t s,  448 U. S.  56 ( 1980) . 4   

Thi s [ Rober t s]  t est  depar t s f r om t he hi st or i cal  
pr i nci pl es i dent i f i ed above i n t wo r espect s.   Fi r st ,  
i t  i s  t oo br oad:   I t  appl i es t he same mode of  anal ysi s 

                                                 
3 Thi s pr i nci pl e has been t ot al l y abandoned by t he maj or i t y 

i n i t s adopt i on and appl i cat i on of  a br oad f or f ei t ur e by 
wr ongdoi ng doct r i ne,  as I  wi l l  di scuss l at er  i n t hi s opi ni on.  

4 We have pr evi ousl y r ecogni zed t hat  Wi sconsi n f ol l ows t he 
r el i abi l i t y  st andar d est abl i shed i n Ohi o v.  Rober t s,  448 U. S.  56 
( 1980) ,  f or  eval uat i ng t he admi ssi bi l i t y  of  nont est i moni al  
evi dence.   St at e v.  Manuel ,  2005 WI  75,  ¶3,  281 Wi s.  2d 554,  697 
N. W. 2d 811.  
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whet her  or  not  t he hear say consi st s of  ex par t e 
t est i mony.   Thi s of t en r esul t s i n c l ose const i t ut i onal  
scr ut i ny i n cases t hat  ar e f ar  r emoved f r om t he cor e 
concer ns of  t he Cl ause.   At  t he same t i me,  however ,  
t he t est  i s  t oo nar r ow:   I t  admi t s st at ement s t hat  do 
consi st  of  ex par t e t est i mony upon a mer e f i ndi ng of  
r el i abi l i t y .   Thi s mal l eabl e st andar d of t en f ai l s t o 
pr ot ect  agai nst  par adi gmat i c conf r ont at i on v i ol at i ons.  

 .  .  .  .  

.  .  .  Admi t t i ng st at ement s deemed r el i abl e by a j udge 
i s f undament al l y at  odds wi t h t he r i ght  of  
conf r ont at i on.  To be sur e,  t he Cl ause' s ul t i mat e goal  
i s  t o ensur e r el i abi l i t y  of  evi dence,  but  i t  i s  a 
pr ocedur al  r at her  t han a subst ant i ve guar ant ee.  I t  
commands,  not  t hat  evi dence be r el i abl e,  but  t hat  
r el i abi l i t y  be assessed i n a par t i cul ar  manner :  by 
t est i ng i n t he cr uci bl e of  cr oss- exami nat i on.   

 .  .  .  .  

The Rober t s t est  al l ows a j ur y t o hear  evi dence,  
unt est ed by t he adver sar y pr ocess,  based on a mer e 
j udi c i al  det er mi nat i on of  r el i abi l i t y .  I t  t hus 
r epl aces t he const i t ut i onal l y pr escr i bed met hod of  
assessi ng r el i abi l i t y  wi t h a whol l y f or ei gn one.   

Cr awf or d,  541 U. S.  at  60- 62.  

¶70 The cour t  r ecogni zed t hat  al t hough t her e exi st ed 

except i ons t o t he gener al  r ul e of  excl usi on,  " t her e i s scant  

evi dence t hat  except i ons wer e i nvoked t o admi t  t est i moni al  

st at ement s agai nst  t he accused i n a cr i mi nal  case. "   Cr awf or d,  

541 U. S.  at  56 ( emphasi s i n or i gi nal ) .   The Cr awf or d cour t  

expl ai ned t hat  t hi s hi st or i cal  cont ext  suggest s t hat  t he 

r equi r ement  of  a pr i or  oppor t uni t y f or  cr oss- exami nat i on was 

" di sposi t i ve,  and not  mer el y one of  sever al  ways t o est abl i sh 

r el i abi l i t y . "   I d.  at  55- 56.   The Cr awf or d cour t  unequi vocal l y 

concl uded:   

Our  cases have t hus r emai ned f ai t hf ul  t o t he Fr amer s'  
under st andi ng:  Test i moni al  st at ement s of  wi t nesses 
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absent  f r om t r i al  have been admi t t ed onl y wher e t he 
decl ar ant  i s unavai l abl e,  and onl y wher e t he def endant  
has had a pr i or  oppor t uni t y t o cr oss- exami ne.  

I d.  at  59 ( f oot not e omi t t ed) .  

I I I  

¶71 Test i moni al  st at ement s cause t he decl ar ant  t o be a 

" wi t ness"  wi t hi n t he meani ng of  t he Conf r ont at i on Cl ause.   

Davi s,  126 S.  Ct .  at  2273.   The cour t  i n Cr awf or d di d di scuss a 

hi st or i cal  di ct i onar y def i ni t i on of  " t est i mony. "   Cr awf or d,  541 

U. S.  at  51.   The cour t  not ed t hat  t he di ct i onar y def i ned 

" t est i mony"  as " [ a]  sol emn decl ar at i on or  af f i r mat i on made f or  

t he pur pose of  est abl i shi ng or  pr ovi ng some f act . "   I d.  ( quot i ng 

2 N.  Webst er ,  An Amer i can Di ct i onar y of  t he Engl i sh Language 

( 1828) ) .   Rel y i ng on t hi s def i ni t i on of  " t est i mony, "  t he 

Cr awf or d cour t  concl uded t hat  " t est i mony"  const i t ut es " [ a] n 

accuser  who makes a f or mal  st at ement  t o gover nment  of f i cer s 

[ and]  bear s t est i mony i n a sense t hat  a per son who makes a 

casual  r emar k t o an acquai nt ance does not . "   I d.   The Cr awf or d 

cour t ,  however ,  decl i ned t o spel l  out  a compr ehensi ve def i ni t i on 

of  " t est i moni al . " 5  Cr awf or d,  541 U. S.  at  68.      

                                                 
5 I n Wi sconsi n,  at  a mi ni mum,  t est i moni al  evi dence i ncl udes 

ex par t e i n- cour t  t est i mony or  i t s f unct i onal  equi val ent  ( such 
as af f i davi t s,  cust odi al  exami nat i ons,  pr i or  t est i mony not  
subj ect  t o cr oss- exami nat i on by t he def endant ,  or  s i mi l ar  
pr et r i al  st at ement s decl ar ant s woul d r easonabl y expect  t o be 
used pr osecut or i al l y) ,  ext r aj udi c i al  st at ement s cont ai ned i n 
f or mal i zed t est i moni al  mat er i al s ( such as af f i davi t s,  
deposi t i ons,  pr i or  t est i mony,  or  conf essi ons) ,  and st at ement s 
made under  c i r cumst ances t hat  woul d l ead an obj ect i ve wi t ness 
r easonabl y t o bel i eve t hat  t he s t at ement  woul d be avai l abl e f or  
use at  a l at er  t r i al .   Manuel ,  281 Wi s.  2d 554,  ¶¶37,  39.    
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¶72 I n Davi s,  t he Uni t ed St at es Supr eme Cour t  r ecent l y 

shed some addi t i onal  l i ght  on t he di f f er ence bet ween t est i moni al  

and nont est i moni al  evi dence,  i n t he l i mi t ed cont ext  of  pol i ce 

quest i oni ng:  

St at ement s ar e nont est i moni al  when made i n t he cour se 
of  pol i ce i nt er r ogat i on under  c i r cumst ances 
obj ect i vel y i ndi cat i ng t hat  t he pr i mar y pur pose of  t he 
i nt er r ogat i on i s t o enabl e pol i ce assi st ance t o meet  
an ongoi ng emer gency.  They ar e t est i moni al  when t he 
ci r cumst ances obj ect i vel y i ndi cat e t hat  t her e i s no 
such ongoi ng emer gency,  and t hat  t he pr i mar y pur pose 
of  t he i nt er r ogat i on i s t o est abl i sh or  pr ove past  
event s pot ent i al l y  r el evant  t o l at er  cr i mi nal  
pr osecut i on.   

Davi s,  126 S.  Ct .  at  2273- 74.    

¶73 The Cour t  i n t he Davi s mat t er  concl uded t hat  t he 

decl ar ant  was speaki ng t o t he pol i ce of f i cer  about  event s as 

t hey wer e act ual l y happeni ng,  r at her  t han descr i bi ng past  event s  

about  an ongoi ng emer gency,  and t hat  consequent l y t he st at ement s 

i n quest i on wer e not  t est i moni al .   I d.  at  2276- 77.   The cour t  

l at er  c l ar i f i ed t hat  t he pol i ce of f i cer ' s i nt er r ogat i on of  t he 

wi t ness i n t he Hammon6 mat t er  was t est i moni al  because i t  was 

cl ear  t hat  t he i nt er r ogat i on was par t  of  an i nvest i gat i on of  

past  cr i mi nal  event s and t hat  t her e was " no emer gency i n 

pr ogr ess. "   I d.  at  2278.  

¶74 The cour t  not ed t hat  t hi s descr i pt i on was i n t he 

cont ext  of  i nt er r ogat i ons because t he cases t hey wer e exami ni ng 

i nvol ved i nt er r ogat i ons.   The cour t  expl i c i t l y  r ecogni zed t hat  

s i mpl y because a st at ement  i s made i n t he absence of  any 

                                                 
6 Hammon v.  I ndi ana,  547 U. S.  ___,  126 S.  Ct .  2266 ( 2006)  

( deci ded i n t he same opi ni on as Davi s v.  Washi ngt on) .  
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i nt er r ogat i on does not  necessar i l y  mean t he st at ement  i s  

nont est i moni al .   " The Fr amer s wer e no mor e wi l l i ng t o exempt  

f r om cr oss- exami nat i on vol unt eer ed t est i mony or  answer s t o open-

ended quest i ons t han t hey wer e t o exempt  answer s t o det ai l ed 

i nt er r ogat i on. "   I d.  at  2274 n. 1 ( emphasi s added) .   I t  i s  wi t h 

t he above const i t ut i onal  pr i nci pl es i n mi nd t hat  I  exami ne t he 

st at ement s of  Woj t  and DeFazi o.  

A 

¶75 I  begi n wi t h t he st at ement s al l egedl y made by Jul i e 

Jensen t o Tadeusz Woj t .   Dur i ng t he week of  November  9,  1998,  

Jul i e Jensen t ol d Mr .  Woj t  t hat  she was upset  because her  

mar r i age was i n t r oubl e,  t hat  she and t he def endant  ar gued about  

ever yt hi ng,  t hat  she suspect ed t hat  t he def endant  was havi ng an 

af f ai r ,  and t al ked about  a number  of  mar i t al  pr obl ems bet ween 

t he t wo of  t hem.   Si mi l ar l y,  Jul i e had conver sat i ons wi t h 

Mal gor zat a Woj t  on December  1 and 2,  1998,  t hat  wer e about  day 

car e and school ,  Jul i e get t i ng a j ob,  Jul i e' s doct or  

appoi nt ment ,  some medi ci ne she t ook,  and t he def endant  bei ng 

good t o her .   Because t he " pr i mar y pur pose"  of  t hese 

conver sat i ons bet ween Jul i e and t he Woj t ' s  was not  " t o est abl i sh 

or  pr ove past  event s pot ent i al l y  r el evant  t o l at er  cr i mi nal  

pr osecut i on[ , ] "  I  agr ee wi t h t he maj or i t y t hat  t he st at ement s 

made dur i ng t he week of  November  9,  and on December  1 and 

December  2,  1998,  wer e nont est i moni al .   See maj or i t y op. ,  ¶¶31-

33.  

¶76 The maj or i t y ' s anal ysi s does not  hol d t r ue f or  t he 

r emai nder  of  t he st at ement s made by Jul i e t o Mr .  Woj t .   On 
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November  21,  1998,  Jul i e t ol d Woj t  t hat  t he def endant  was goi ng 

t o poi son her .   She descr i bed past  event s t hat  woul d be 

pot ent i al l y  r el evant  t o a cr i mi nal  pr osecut i on,  i ncl udi ng t he 

def endant  l eavi ng syr i nges i n a dr awer  and l ooki ng up somet hi ng 

on t he comput er  havi ng t o do wi t h poi son,  and her  f i ndi ng not es 

wr i t t en by hi m whi ch had t o do wi t h poi son.   Woj t  t ol d her  t o 

cal l  t he pol i ce.  

¶77 The ver y next  day,  Jul i e gave Woj t  an envel ope wi t h 

i nst r uct i ons t o gi ve i t  t o t he pol i ce i f  anyt hi ng happened t o 

her .   She al so gave hi m a r ol l  of  undevel oped f i l m,  i ndi cat i ng 

t hat  t hese wer e phot ogr aphs of  t hi ngs t he def endant  woul d l ook 

up or  not e r ef er enci ng poi soni ng.   Ear l i er  t hat  day,  she t ol d 

Woj t  t hat  t he def endant  was t r y i ng t o pr essur e her  t o eat  or  

dr i nk,  and t hat  he woul d become angr y when she r ef used.   She 

t ol d Woj t  t hat  she cal l ed t he pol i ce,  but  t hat  t hey wer e not  

avai l abl e.   She di d not  s l eep t hat  ni ght ,  and di d not  t hi nk she 

woul d l i ve out  t he weekend.  

¶78 On November  24,  1998,  she asked Woj t  t o r et ur n t he 

r ol l  of  f i l m t o her ,  as she was goi ng t o gi ve i t  t o t he pol i ce.   

She r epeat ed her  f ear s t o Woj t  bet ween November  24 and November  

28,  1998,  and t o Ms.  Woj t  on November  29,  1998.        

¶79 Cl ear l y,  t he pr i mar y pur pose of  each of  t hese 

conver sat i ons was t o est abl i sh or  pr ove past  event s pot ent i al l y  

r el evant  t o a l at er  cr i mi nal  pr osecut i on,  t hat  of  Jul i e' s 

husband,  t he def endant .   I ndeed,  as t o t he pur pose of  t he 

st at ement s,  t he c i r cui t  cour t  r ecogni zed as much when i t  wr ot e:   

" Mr s.  Jensen' s st at ement s t o t he Woj t s .  .  .  coul d be vi ewed as 
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r emar ks whi ch wer e i nt ended f or  t he ear s of  t he pol i ce,  when 

vi ewed i n conj unct i on wi t h t he conver sat i ons whi ch she had wi t h 

Of f i cer  Kossman. "   The r eason t hat  t he c i r cui t  cour t  r ej ect ed 

t hat  concl usi on was t wof ol d.   

¶80 Fi r st ,  t he c i r cui t  cour t ' s  deci s i on of  August  4,  2004,  

was based i n par t  upon t he f act  t hat  t he Uni t ed St at es Supr eme 

Cour t  " di d not  adopt  i n Cr awf or d t he ar gument  t hat  ' t est i moni al  

st at ement s '  i ncl ude any ' st at ement s t hat  wer e made i n 

c i r cumst ances whi ch woul d l ead an obj ect i ve wi t ness r easonabl y 

t o bel i eve t hat  t he st at ement  woul d be avai l abl e f or  use at  a 

l at er  t r i al . ' "   Based on our  dec i s i on i n St at e v .  Manuel ,  2005 

WI  75,  ¶3,  281 Wi s.  2d 554,  697 N. W. 2d 811,  we now know t hat  t he 

c i r cui t  cour t ' s  concl usi on was i n er r or ,  as Wi sconsi n 

subsequent l y adopt ed t hat  st andar d f or  t est i moni al  evi dence.    

¶81 Second,  i n r ul i ng on t he evi dence t hat  woul d be 

avai l abl e t o t he j ur y,  t he c i r cui t  cour t  bel i eved i t  woul d have 

t o abandon neut r al i t y and embr ace t he t heme of f er ed by t he 

def endant  t hat  Mr s.  Jensen' s mot i ves wer e sui c i dal  and 

mal i c i ous.   Yet ,  t he c i r cui t  cour t  r ecogni zed t hat  Jul i e' s 

st at ement s coul d have been mot i vat ed by t hose pur poses,  as wel l  

as dr i ven by many ot her  consi der at i ons.   The st andar d f or  

det er mi ni ng whet her  evi dence i s t est i moni al  i s  i t s  pot ent i al  

r el evance t o a l at er  pr osecut i on.   Gi ven t hat  t he c i r cui t  cour t  

acknowl edged t hat  mul t i pl e pur poses coul d be deduced f r om t he 

pr of f er  of  evi dence,  and based i t s r ul i ng on an er r oneous vi ew 

of  t he l aw,  I  woul d concl ude t hat  t he st at ement s i n quest i on 

meet  t he r equi s i t e st andar d f or  " t est i moni al . "      
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¶82 The st at ement s wer e al so r el evant  t o est abl i sh or  

pr ove past  event s t hat  wer e pot ent i al l y  r el evant  t o t he 

pr osecut i on of  t he def endant .   The syr i nges had al r eady been 

l ef t  i n t he dr awer .   The not es about  poi soni ng had al r eady been 

made by t he def endant .   She had al r eady vi ewed t he comput er  i n 

r el at i on t o poi soni ng.   She had al r eady t aken pi ct ur es of  a 

number  of  t hese i t ems.   He had al r eady t r i ed t o pr essur e her  t o 

eat  or  dr i nk.   As she i ndi cat ed t o Woj t  when she gave hi m t he 

envel ope t o gi ve t o t he pol i ce,  she want ed t he pol i ce t o have 

t hat  i nf or mat i on shoul d anyt hi ng happen t o her .   I t  i s  obvi ousl y 

r el evant  t o t he def endant ' s pr osecut i on,  or  t he St at e woul d not  

at t empt  t o use i t .   And i t  was expr essl y her  pur pose t o i dent i f y 

her  k i l l er  shoul d anyt hi ng happen t o her .   These st at ement s,  

gi ven by Jul i e t o t he Woj t s,  wer e s i mpl y as t est i moni al  as t hey 

come.   I  r espect f ul l y di sagr ee wi t h t he maj or i t y ' s concl usi on t o 

t he cont r ar y.  

B 

¶83 Whet her  t he st at ement s made by Jul i e t o DeFazi o ar e 

t est i moni al  pr esent s a t ougher  quest i on.   Af t er  r evi ewi ng t he 

st at ement s f r om November  25 and December  2,  1998,  made by Jul i e 

t o DeFazi o,  I  concl ude t hat  t he maj or i t y i s cor r ect  i n i t s 

det er mi nat i on t hat  t hese st at ement s ar e nont est i moni al  i n 

nat ur e.   See maj or i t y op. ,  ¶¶31- 33.   Whi l e t hese st at ement s 

r ef l ect ,  i n par t ,  past  event s pot ent i al l y  r el evant  t o l at er  

pr osecut i on,  i t  cannot  be ser i ousl y ar gued t hat  Jul i e' s pur pose 

when maki ng t hese st at ement s was t o est abl i sh or  pr ove t hose 

past  event s.  
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I V 

¶84 The r i ght  of  conf r ont at i on i s  not  absol ut e.   The 

Cr awf or d cour t  expl i c i t l y  r ecogni zed t hat  one except i on t o t he 

i nadmi ssi bi l i t y  of  t est i moni al  evi dence under  t he Conf r ont at i on 

Cl ause i s t he f or f ei t ur e by wr ongdoi ng except i on.   Cr awf or d,  591 

U. S.  at  62.   That  except i on " i s most  nat ur al l y r ead as a 

r ef er ence t o t he r i ght  of  conf r ont at i on at  common l aw,  admi t t i ng 

onl y t hose except i ons est abl i shed at  t he t i me of  t he f oundi ng. "   

I d.  at  54 ( c i t at i ons omi t t ed)  ( emphasi s added) .    

¶85 The Cr awf or d cour t  r el i ed on Reynol ds v.  Uni t ed 

St at es,  98 U. S.  145 ( 1879) ,  i n concl udi ng t hat  t he r ul e of  

f or f ei t ur e by wr ongdoi ng except i on " ext i ngui shes conf r ont at i on 

c l ai ms on essent i al l y  equi t abl e gr ounds;  i t  does not  pur por t  t o 

be an al t er nat i ve means of  det er mi ni ng r el i abi l i t y . "   I d.  at  62 

( c i t i ng Reynol ds,  98 U. S.  at  158- 159) .    

¶86 I n Reynol ds,  t he Uni t ed St at es Supr eme Cour t  di scussed 

t he appl i cat i on of  t he f or f ei t ur e by wr ongdoi ng r ul e t o t he 

Conf r ont at i on Cl ause:  

The Const i t ut i on gi ves t he accused t he r i ght  t o a 
t r i al  at  whi ch he shoul d be conf r ont ed wi t h t he 
wi t nesses agai nst  hi m;  but  i f  a wi t ness i s absent  by 
hi s own wr ongf ul  pr ocur ement ,  he cannot  compl ai n i f  
compet ent  evi dence i s admi t t ed t o suppl y t he pl ace of  
t hat  whi ch he has kept  away.   The Const i t ut i on does 
not  guar ant ee an accused per son agai nst  t he l egi t i mat e 
consequences of  hi s own wr ongf ul  act s.   I t  gr ant s hi m 
t he pr i v i l ege of  bei ng conf r ont ed wi t h t he wi t nesses 
agai nst  hi m;  but  i f  he vol unt ar i l y  keeps t he wi t nesses 
away,  he cannot  i nsi st  on hi s pr i v i l ege.   I f ,  
t her ef or e,  when absent  by hi s pr ocur ement ,  t hei r  
evi dence i s suppl i ed i n some l awf ul  way,  he i s i n no 
condi t i on t o asser t  t hat  hi s const i t ut i onal  r i ght s 
have been vi ol at ed.  
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Reynol ds,  98 U. S.  at  158.   Reynol ds,  i n t ur n,  r el i ed on Lor d 

Mor l ey ' s Case,  f r om 1666,  i n whi ch t he House of  Lor ds hel d:  

[ I ] n case oat h shoul d be made t hat  any wi t ness,  who 
had been exami ned by t he cor oner  and was t hen absent ,  
was det ai ned by t he means or  pr ocur ement  of  t he 
pr i soner ,  and t he opi ni on of  t he j udges asked whet her  
such exami nat i on mi ght  be r ead,  we shoul d answer ,  t hat  
i f  t hei r  l or dshi ps wer e sat i sf i ed by t he evi dence t hey 
had hear d t hat  t he wi t ness was det ai ned by means or  
pr ocur ement  of  t he pr i soner ,  t hen t he exami nat i on 
mi ght  be r ead;  but  whet her  he was det ai ned by means or  
pr ocur ement  of  t he pr i soner  was mat t er  of  f act ,  of  
whi ch we wer e not  t he j udges,  but  t hei r  l or dshi ps.    

I d.  at  158 ( emphasi s added) .   

¶87 The cour t  i n Reynol ds al so not ed t hat  i n Regi na v.  

Scai f e ( 17 Ad.  & El .  N.  S.  242) ,  a unani mous cour t  det er mi ned 

t hat  " i f  t he pr i soner  had r esor t ed t o a cont r i vance t o keep a 

wi t ness out  of  t he way,  t he deposi t i on of  t he wi t ness,  t aken 

bef or e a magi st r at e and i n t he pr esence of  t he pr i soner ,  mi ght  

be r ead. "   I d.    

¶88 The Reynol ds cour t  expl ai ned t hat  t he f or f ei t ur e by 

wr ongdoi ng r ul e " has i t s f oundat i on i n t he maxi m t hat  no one 

shal l  be per mi t t ed t o t ake advant age of  hi s own wr ong. "   I d.  at  

159.   Appl y i ng t hi s pr i nci pl e t o t he f act s bef or e t he cour t ,  

wher e t he wi t ness had t est i f i ed at  a pr i or  t r i al  and t he 

def endant  had f ul l  oppor t uni t y of  cr oss- exami nat i on,  t he cour t  

i n Reynol ds hel d t he t est i mony admi ssi bl e,  expl ai ni ng t hat  

[ t ] he accused  .  .  .   had f ul l  oppor t uni t y t o account  
f or  t he absence of  t he wi t ness,  i f  he woul d,  or  t o 
deny under  oat h t hat  he had kept  her  away.   Cl ear l y,  
enough had been pr oven t o cast  t he bur den upon hi m of  
showi ng t hat  he had not  been i nst r ument al  i n 
conceal i ng or  keepi ng t he wi t ness away.    
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I d.  at  160. 7 

¶89 The Uni t ed St at es Supr eme Cour t  agai n r eaf f i r med t he 

f or f ei t ur e except i on i n Davi s,  st at i ng " one who obt ai ns t he 

absence of  a wi t ness by wr ongdoi ng f or f ei t s t he const i t ut i onal  

r i ght  t o conf r ont at i on. "   Davi s v.  Washi ngt on,  126 S.  Ct .  at  

2280.   The Davi s cour t  r easoned:  " [ W] hen def endant s seek t o 

under mi ne t he j udi c i al  pr ocess by pr ocur i ng or  coer ci ng si l ence 

f r om wi t nesses and vi ct i ms,  t he Si xt h Amendment  does not  r equi r e 

cour t s t o acqui esce. "   I d.   The Cour t  t ook no posi t i on on t he 

st andar ds necessar y t o j ust i f y appl i cat i on of  t he doct r i ne of  

f or f ei t ur e by wr ongdoi ng,  al t hough i t  di d c i t e Feder al  Rul e of  

Evi dence 804( b) ( 6)  as codi f y i ng t he doct r i ne,  and t hat  under  t he 

f eder al  r ul e,  t he gover nment  has gener al l y been hel d t o t he 

                                                 
7 The maj or i t y does not  addr ess t he f act  t hat  t he doct r i ne 

of  f or f ei t ur e by wr ongdoi ng at  common l aw mer el y pr ovi ded t hat  
" i f  a wi t ness i s kept  away by t he adver se par t y,  hi s t est i mony,  
t aken on a f or mer  t r i al  bet ween t he same par t i es upon t he same 
i ssues,  may be gi ven i n evi dence. "   Reynol ds v.  Uni t ed St at es,  
98 U. S.  145,  158- 59 ( 1879)  ( emphasi s added) .   See al so Adam 
Sl eet er ,  I nj ect i ng Fai r ness i nt o t he Doct r i ne of  For f ei t ur e by 
Wr ongdoi ng,  83 Wash.  U.  Law Quar t er l y 1367,  1370- 71.   Thus,  t he 
hi st or i cal  r ul e was l i mi t ed t o wher e t he wi t ness was cor r upt l y 
and wr ongf ul l y kept  away,  and t he r ul e onl y al l owed f or mer  t r i al  
evi dence bet ween t he same par t i es upon t he same i ssues t o be 
admi t t ed.   Thi s case does not  i nvol ve f or mer  t est i mony at  an 
ear l i er  t r i al .   I n Cr awf or d v.  Washi ngt on,  541 U. S.  36,  54 
( 2004) ,  t he cour t  st at ed t hat  i t  woul d r ecogni ze " onl y t hose 
except i ons est abl i shed at  t he t i me of  t he f oundi ng, "  whi ch 
i ncl uded t he f or f ei t ur e doct r i ne ( emphasi s added) .   I n Davi s v.  
Washi ngt on,  547 U. S.  ___,  126 S.  Ct .  2266,  2280 ( 2006) ,  t he 
cour t  t hen di scussed,  wi t hout  adopt i ng,  t he ver si on of  t he 
doct r i ne codi f i ed i n Feder al  Rul e of  Evi dence 804( b) ( 6) ,  whi ch 
does not  l i mi t  t he doct r i ne t o cases i n whi ch t est i mony was 
gi ven at  an ear l i er  t r i al .   Nei t her  Cr awf or d nor  Davi s answer ed 
whet her  t he scope of  t he f or f ei t ur e by wr ongdoi ng except i on must  
be l i mi t ed t o t hat  whi ch was r ecogni zed at  t he f oundi ng.    
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pr eponder ance- of - t he- evi dence st andar d.   I d.   The Cour t  al so 

not ed t hat  st at e cour t s t end t o f ol l ow t he same pr act i ce as t he 

f eder al  r ul e.   I d.       

¶90 At  common l aw,  t he f or f ei t ur e doct r i ne was appl i ed i n 

s i t uat i ons wher e t he def endant ' s wr ongf ul  act s ar e commi t t ed 

wi t h t he pur pose of  pr event i ng a wi t ness f r om t est i f y i ng,  see 

Hon.  Paul  W.  Gr i mm and Pr of essor  Jer ome E.  Di ese,  Jr . ,  Hear say,  

Conf r ont at i on,  and For f ei t ur e by Wr ongdoi ng:   Cr awf or d v.  

Washi ngt on,  a Reassessment  of  t he Conf r ont at i on Cl ause,  35 U.  

Bal t .  Law For um 5,  32- 33 ( 2004) ,  and most  moder n cour t s have 

hel d t o t hi s r ul e.   See e. g.  Uni t ed St at es v.  Houl i han,  92 F. 3d 

1271,  1278 ( 1st  Ci r .  1996) ;  Uni t ed St at es v.  Lent z,  282 F.  Supp.  

2d 399,  426 ( E. D.  Va.  2002) .   I n ot her  wor ds,  t he f or f ei t ur e 

except i on has been appl i ed when an accused has made a wi t ness 

unavai l abl e,  and when t he accused' s i nt ent  was t o deny t hat  

wi t ness' s pr esence at  t he t r i al .    

¶91 Feder al  Rul e of  Evi dence 804( b) ( 4) ,  adopt ed i n 1997,  

even goes so f ar  as t o codi f y t hi s r equi r ement  as an el ement  of  

t he Rul e.   I t  st at es t hat  i f  t he decl ar ant  i s unavai l abl e as a 

wi t ness,  t he hear say r ul e does not  appl y t o any " st at ement  

of f er ed agai nst  a par t y t hat  has engaged or  acqui esced i n 

wr ongdoi ng t hat  was i nt ended t o,  and di d,  pr ocur e t he 

unavai l abi l i t y  of  t he decl ar ant  as a wi t ness"  ( emphasi s added) .   

See,  e. g. ,  Uni t ed St at es v.  Dhi nsa,  243 F. 3d 635,  654 ( 2d Ci r .  

2001)  ( r equi r i ng t hat  t he gover nment  pr ove “ t he def endant  ( or  

par t y agai nst  whom t he out - of - cour t  st at ement  i s of f er ed)  act ed 

wi t h t he i nt ent  of  pr ocur i ng t he decl ar ant ' s unavai l abi l i t y  as 
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an act ual  or  pot ent i al  wi t ness"  f or  a st at ement  t o be admi t t ed 

under  t he f or f ei t ur e by wr ongdoi ng doct r i ne)  ( c i t at i ons 

omi t t ed) ;  St at e v.  Al var ez- Lopez,  136 N. M.  309,  314 ( 2005)  ( " The 

el ement s t hat  must  be shown f or  Rul e 804( b) ( 6)  t o appl y ar e:   

( 1)  t he decl ar ant  was expect ed t o be a wi t ness;  ( 2)  t he 

decl ar ant  became unavai l abl e;  ( 3)  t he def endant ' s mi sconduct  

caused t he unavai l abi l i t y  of  t he decl ar ant ;  and ( 4)  t he 

def endant  i nt ended by hi s mi sconduct  t o pr event  t he decl ar ant  

f r om t est i f y i ng. " )  ( c i t at i ons omi t t ed) .   A def endant  t hat  i s  put  

on t r i al  f or  mur der  cannot  be deemed t o have ki l l ed t hat  per son 

wi t h t he i nt ent  t o deny t hat  per son' s pr esence at  t he wi t ness' s 

own mur der  t r i al ,  unl ess a pr eponder ance of  t he evi dence 

est abl i shes t hat  t he def endant  i n f act  possessed t he i nt ent  t o 

keep t he wi t ness f r om t est i f y i ng. 8 

¶92 The maj or i t y ' s di scussi on of  Uni t ed St at es v.  Emer y,  

186 F. 3d 921 ( 8t h Ci r .  1999)  i s i l l ust r at i ve.   Maj or i t y op. ,  ¶44.   

I n Emer y,  t he cour t  concl uded t hat  t he def endant  f or f ei t ed hi s 

r i ght  t o conf r ont at i on wher e he mur der ed a f eder al  i nf or mant  t o 

keep t he i nf or mant  f r om t est i f y i ng i n anot her  t r i al .   I d.  at  

926.   The cour t  decl i ned t o accept  hi s ar gument  t hat  t he 

f or f ei t ur e doct r i ne shoul d onl y  be appl i ed wher e t he def endant  

pr ocur ed t he absence of  t he wi t ness i s t he same case t he wi t ness 

                                                 
8 The cour t  i n Davi s t ook " no posi t i on on t he st andar ds 

necessar y t o demonst r at e"  f or f ei t ur e by wr ongdoi ng,  but  
r ecogni zed t hat  f eder al  cour t s,  r el y i ng on t he Feder al  Rul es of  
Evi dence § 804( b) ( 6)  ( codi f y i ng t he f or f ei t ur e doct r i ne)  " have 
gener al l y hel d t he Gover nment  t o t he pr eponder ance- of - t he-
evi dence st andar d. "   Davi s,  126 S.  Ct .  at  2280.   I  accept  t hat ,  
f or  pur poses of  t hi s opi ni on,  t he maj or i t y i s not  i n er r or  i n 
adopt i ng t hi s st andar d.   See maj or i t y op. ,  ¶57.  
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was t o t est i f y i n,  as opposed t o a subsequent  homi ci de t r i al .   

I d.  

¶93 The maj or i t y r el i es on r ecent  cases f r om ot her  

j ur i sdi ct i ons t hat  adopt  t he br oad f or f ei t ur e doct r i ne t he 

maj or i t y seeks t o empl oy i n t hi s case.   Maj or i t y op. ,  ¶¶45- 52.   

That  doct r i ne i s  based on a newl y cr eat ed " r ef l exi ve f or f ei t ur e 

pr i nci pl e"  f i r st  advocat ed by Pr of essor  Ri char d D.  Fr i edman,  i n 

Conf r ont at i on and t he Def i ni t i on of  Chut zpa,  31 I sr ael  L.  Rev.  

506 ( 1997)  ( her ei naf t er  Chut zpa) . 9  By doi ng so,  however ,  t he 

maj or i t y abandons t he subst ant i ve doct r i ne t hat  was adopt ed by 

t he f ounder s i n f avor  of  a f ar  mor e expansi ve doct r i ne not  

cont empl at ed by t he f ounder s or  by t he Si xt h Amendment ,  cont r ar y 

                                                 
9 Pr of essor  Fr i edman r ecogni zes t hat  r ef l exi ve appl i cat i on 

of  t he f or f ei t ur e doct r i ne i s cont r over si al ,  as wel l  as " qui t e 
f ar - r eachi ng. "   Ri char d D.  Fr i edman,  Conf r ont at i on and t he 
Def i ni t i on of  Chut zpa,  31 I sr ael  L.  Rev.  506,  508 ( 1997)  
( her ei naf t er  Chut zpa) .   The maj or i t y decl i nes,  however ,  t o adopt  
Pr of essor  Fr i edman' s r ecommendat i on t hat  " t he cour t  shoul d not  
hol d t hat  t he accused has f or f ei t ed [ t he conf r ont at i on r i ght ]  
unl ess t he cour t  i s  per suaded t o a r at her  hi gh degr ee of  
pr obabi l i t y  t hat  t he accused has r ender ed t he decl ar ant  
unavai l abl e[ . ] "   I d.  at  519.   
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t o Just i ce Scal i a' s admoni t i on. 10  Cr awf or d,  541 U. S.  at  54 

( expl ai ni ng t hat  t he r i ght  of  conf r ont at i on under  t he Si xt h 

Amendment  " i s most  nat ur al l y r ead as a r ef er ence t o t he r i ght  of  

conf r ont at i on at  common l aw,  admi t t i ng onl y t hose except i ons 

est abl i shed at  t he t i me of  t he f oundi ng" )  ( c i t at i ons omi t t ed)  

( emphasi s added) .   The Si xt h Amendment  t o t he Uni t ed St at es 

Const i t ut i on does not  st at e t hat ,  " [ i ] n al l  cr i mi nal  

pr osecut i ons,  t he accused shal l  enj oy t he r i ght  .  .  .  t o be 

conf r ont ed wi t h t he wi t nesses agai nst  hi m [ or  her ] ,  except  i n 

homi ci de cases. "   Whi l e ot her  cour t s may f eel  f r ee t o di sr egar d 

t he ver y pr i nci pl es upon whi ch t he Conf r ont at i on Cl ause r est s,  

our  deci s i on must  be l i mi t ed by t he Const i t ut i on and t he Uni t ed 

St at es Supr eme Cour t  deci s i ons i nt er pr et i ng i t ,  i . e. ,  Reynol ds,  

Cr awf or d and Davi s.    

¶94 I n Cr awf or d,  Just i ce Scal i a wr ot e t hat  " [ d] i spensi ng 

wi t h conf r ont at i on because t est i mony i s obvi ousl y r el i abl e i s 

aki n t o di spensi ng wi t h j ur y t r i al  because a def endant  i s 

obvi ousl y gui l t y. "   Cr awf or d,  541 U. S.  at  62.   I n a s i mi l ar  

                                                 
10 Pr of essor  Fr i edman' s f ar - r eachi ng appr oach,  i f  f ul l y  

embr aced by t he maj or i t y,  woul d c l ear l y l ead t o nonsensi cal  
appl i cat i ons.   For  exampl e,  Fr i edman suggest s t hat  " [ t ] he 
pr osecut i on shoul d bear  t he bur den of  t aki ng al l  r easonabl e 
st eps t o pr ot ect  what ever  aspect s of  conf r ont at i on ar e possi bl e 
gi ven t he def endant ' s conduct ,  and of  demonst r at i ng t hat  i t  has 
done so. "   Chut zpa at  525.   Thus,  under  t he r ef l exi ve f or f ei t ur e 
pr i nci pl e advocat ed by Fr i edman,  once Jul i e l ef t  t he voi cemai l  
t o Of f i cer  Kosman t hat  i ndi cat ed t hat  she t hought  Jensen was 
t r y i ng t o k i l l  her ,  t he St at e had an obl i gat i on t o not i f y Jensen 
t hat  Jul i e made t he st at ement ,  and gi ve hi m an oppor t uni t y t o 
cr oss- exami ne her  by way of  v i deot ape or  deposi t i on.   I d.   For  
obvi ous r easons,  t he maj or i t y does not  advance t hat  v i ew.   Yet ,  
t hi s i s t he pr oper  appl i cat i on of  Pr of essor  Fr i edman' s r ef l exi ve 
f or f ei t ur e doct r i ne adopt ed by t he maj or i t y i n t hi s case.        
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vei n,  appl y i ng t he f or f ei t ur e doct r i ne t o admi t  t est i moni al  

evi dence when t he def endant  i s on t r i al  f or  t he cr i me t hat  

r ender ed t he wi t ness unavai l abl e,  absent  any showi ng t hat  t he 

def endant ' s pur pose was t o pr ocur e t he absence of  t he wi t ness t o 

keep hi m or  her  f r om t est i f y i ng at  t r i al ,  pl aces t he car t  bef or e 

t he hor se.  

¶95 The ci r cui t  cour t  got  i t  r i ght  when i t  not ed t hat  t he 

br oad f or f ei t ur e doct r i ne advocat ed by t he St at e,  whi ch t he 

maj or i t y now adopt s,  woul d r ender  super f l uous t he doct r i ne of  

dyi ng decl ar at i ons.   See gener al l y Mi chael  J.  Pol el l e,  The Deat h 

of  Dyi ng Decl ar at i ons i n a Post - Cr awf or d Wor l d,  2006 Mo.  L.  Rev.  

285.   The ci r cui t  cour t  di scer ned t hat  bot h doct r i nes coexi st ed 

at  common l aw at  t he t i me t he Const i t ut i on was r at i f i ed.   Thus,  

t he c i r cui t  cour t  pr oper l y r easoned t hat  a cur r ent  appl i cat i on 

of  t he f or f ei t ur e doct r i ne may not  do away wi t h t he dyi ng 

decl ar at i on doct r i ne.   To quot e t he c i r cui t  j udge:  

I f  an accused f or f ei t s or  wai ves t he r i ght  of  cr oss-
exami nat i on mer el y by k i l l i ng t he v i ct i m t o " put  her  
out  of  t he way, "  t hen t her e woul d have been no r eason 
f or  t he devel opment  of  t he Dyi ng Decl ar at i on Rul e,  
whi ch cont ai ns t he added r equi r ement  t hat  t he 
decl ar ant ' s st at ement  have been made " whi l e bel i evi ng 
t hat  t he decl ar ant ' s deat h was i mmi nent . "   The 
exi st ence of  t he Dyi ng Decl ar at i on Rul e makes sense 
onl y i n an evi dent i ar y f r amewor k i n whi ch t he mer e 
f act  t hat  t he def endant  can be convi nci ngl y shown t o 
t he j udge t o have ki l l ed t he decl ar ant  does not ,  by 
i t sel f ,  j ust i f y except i on t o t he r equi r ement s of  t he 
Conf r ont at i on Cl ause.  

¶96 I  have no obj ect i on t o appl y i ng t he f or f ei t ur e 

doct r i ne i n a cr i mi nal  t r i al .   That  doct r i ne does not ,  however ,  

cr eat e a homi ci de except i on t o t he Conf r ont at i on Cl ause.   I  
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woul d not  adopt  t he br oad f or f ei t ur e doct r i ne set  f or t h by t he 

maj or i t y i n t hi s case.   I  woul d r emand t hi s mat t er  t o t he 

c i r cui t  cour t  t o appl y t he common l aw f or f ei t ur e doct r i ne,  as i t  

exi st ed at  t he t i me t hat  t he Const i t ut i on was r at i f i ed.   The 

maj or i t y ' s br oad new r ul e,  I  concl ude,  i s unconst i t ut i onal .  

¶97 For  t he f or egoi ng r easons,  I  r espect f ul l y concur  i n 

par t  and di ssent  i n par t .         
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