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UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

BAZAK | NTERNATI ONAL CORP.
Plaintiff,
——agai nst — 04 CGv. 3653 (VWM
TARRANT APPAREL GROUP, DECISION AND
ORDER
Def endant .

VICTOR MARRERO, United States District Judge.

Plaintiff Bazak International Corp. (“Bazak”), a textile
mer chandi si ng conpany, brought this action in New York State
Suprene Court against defendant Tarrant Apparel G oup
(“Tarrant”), a corporation also in the textile nerchandi sing
busi ness. Tarrant renoved the case to this Court on the basis
of diversity jurisdiction, see 28 U.S.C. § 1332, and the Court
subsequently granted Tarrant’ s notion to di sm ss Bazak’s cl ai m

of unjust enrichnent. See Bazak International Corp. v.

Tarrant Apparel Goup, 347 F. Supp. 2d 1 (S.D.N. Y. 2004).

Tarrant now noves for summary judgnment on Bazak’s breach of
contract claim The Court finds outstanding issues of
mat erial fact that preclude sunmary judgnment. Accordingly,

Tarrant’s notion i s deni ed.
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I. BACKGROUND*

On Septenber 15, 2003, Tuvia Feldman (“Feldnman”), the
presi dent of Bazak, met with Gerrard Guez (“CGuez”), Tarrant’s
Chi ef Executive Oficer, in Tarrant’s New York office to
di scuss Bazak’s proposed purchase of certain jeans from
Tarrant. During this neeting, Guez indicated that Tarrant had
1,600,000 pairs of jeans available to sell to Bazak. The
parties allegedly agreed that, subject to Bazak’s receipt of
a witten inventory and visual inspection of the itens in
Tarrant’s warehouses in Los Angel es, Tarrant woul d sell Bazak
the jeans at a price of between $3.00 and $3.50 per item
provi ded that Bazak would buy the entire inventory and take
possession of the itenms by the end of the year.

On Septenber 18, 2003, an enployee of Tarrant sent
Fel dman an inventory list that detailed the nerchandise
Tarrant apparently planned to sell to Bazak. Fol | owi ng
recei pt of the inventory, Feldman and Avi Jacobi (“Jacobi”),
an agent of R& Trading of New York (“R& "),2? flew to Los

Angel es on Septenber 29, 2003 to inspect the nerchandi se.

! The factual summary derives fromthe representations of the parties in

their subm ssions. The Court “construe[s] the facts in the |ight nost
favorable to the non-moving party and rnmust resolve all ambiguities and
draw all reasonable inferences against the nmovant.” Wlliams v. R.H.

Donnell ey, Corp., 368 F.3d 123, 126 (2d Cir. 2004) (internal quotation
mar ks omitted).

2 R&l originallyplanned to purchase merchandise from Tarrant jointly with
Bazak. |Instead, however, it entered into a separate agreenment with Bazak
wher eby Bazak would re-sell Tarrant’'s goods to R&l.

-2
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Fel dman and Jacobi were taken to Tarrant’s office to neet with
Guez, who indicated that they were to deal directly with Brian
Buchan (“Buchan”) on the transacti on.

When Fel dman and Jacobi inspected the nerchandi se at
Tarrant’ s war ehouse, they |earned that approximtely 700, 000
of the pairs of jeans that Bazak had expected to purchase were
not anmong the inventory and had been sold to a third party.
This change in inventory altered the price Bazak was willing
to pay per item Consequently, Feldman and Jacobi spent two
days spot-checking the nmerchandise to determ ne whether an
agreenment could still be reached. During their inspection,
Fel dman and Jacobi discovered that the renmaining inventory
varied from the description given by Tarrant during its
initial conversation w th Bazak. Nonethel ess, Fel dman of fered
to buy the entire inventory, consisting of 912,714 itens, at
$2.40 per item (Guez allegedly accepted the offer orally and
told Buchan to send sanples of the inventory to Bazak, al ong
Wi th an invoice.

According to Bazak, Fel dman sent Buchan a signed letter
(“Exhibit 3”), dated October 3, 2003, which purported to
confirmthe agreenent between Guez and Fel dman and detail ed an
inventory of 912,714 itenms at $2.40 per item Tar r ant
contests the authenticity of Exhibit 3 and alleges it was

never received by Tarrant. The disputed Exhibit 3 addressed



Case 1:04-cv-03653-VM-FM  Document 60  Filed 07/18/2005 Page 4 of 36

t o Buchan reads:

As per our agreenment with M. Gerrard Guez, we would |ike
to inform you that Bazak International Corp. has
purchased the total inventory of 912,714 pcs of assorted
jeans and twills as per inventory submtted and
cal cul ated by yourself and your assistant on Septenber
30, 2003. The total inventory purchased is 912,714 pcs
at $2.40 per pcs totaling approx $2,190,513.60. Please
send us a proforma i nvoice inmmediately in order for us to
proceed in preparing our Letter of Credit. Please ship
all the sanpl es per your conversation with M. Jacobi to
Bazak International Corp. at the address |isted above.

The | etter contains both a typed and hand-witten signature of
Fel dman. (Affidavit of John Linville, dated February 4, 2005
(“Linville Aff.”), Ex. A at 1, attached as Part 6 of
Def endant’ s Motion for Summary Judgnent, dated March 4, 2005
(“Def. Mot.7").)

Bazak has al so produced another letter (“Cctober 3 e-
mai | "), also dated Cctober 3, 2003, addressed to Buchan and
sent via e-mail by Gali Neufeld (“Neufeld’”) of R& on behalf
of Feldman.® The e-mail’s subject line reads “Total Inventory
Purchased,” and the electronically attached letter sent on
Bazak | etterhead states:

As per our agreement with M. Gerard Guez, we would like

to inform you that Bazak |nternational has bought the
total inventory of 747,096 pcs per your Sep 30, 2003

® In an opinion granting Tarrant’s motion to dism ss Bazak's claim of
unjust enrichment, the Court characterized the October 3 e-mail as
“unsi gned.” However, the | egal adequacy of the e-mail was not the subject
of that opinion, and the characterization of the e-mail as “unsi gned” was
not in reference to the |legal definition of “signature” under the UCC.

Instead, it was enployed solely as a descriptive term making use of its
commonpl ace meani ng of |acking a handwritten signature. As explained in
Part 111.B, the October e-mail satisfies the UCC s requirement of a

si gnature.
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inventory report less the follow ng: Kohls nmen 8, 000

pcs; Structure nmen 22,000 pcs; Express junior 10, 000 pcs;

Express m ssy 19,200 pcs. The total inventory purchased

is 687,896 pcs. Pl ease send us a proforma invoice in

order for us to proceed in preparing our L/C Pl ease
ship all sanpl es per your conversation with M. Jacobi to

Bazak I nternational at the Address |isted above.

The letter closes with Feldman's typed signature. (Linville
Aff., Ex. Aat 2.) Buchan clains to recall neither seeing the
e-mai |l nmessage nor opening its attachnent. (Affidavit of
Bri an Buchan, dated February 2, 2005 (“Buchan Aff.”), § 9,
attached as Part 4 of Def. Mdit.) Bazak alleges that it did
not receive a reply to either letter.

On Cctober 6, 2003, Tarrant sent Bazak el even cartons of
sanple inventory wth acconpanying docunentation but no
i nvoi ce. Fel dman, on behalf of Bazak, then requested an
i nvoi ce fromTarrant, but Bazak clains that Tarrant never sent
an invoice. On Cctober 7, 2003, Bazak was provided with a
revised i nventory report that deviated fromthe terns set down
in both Exhibit 3 and the October 3 e-mail. On Cctober 13,
2003, CGuez forwarded Bazak an internal Tarrant e-mail (“GVAC
e-mai|l”) that requested the identity of the cl oseout buyer for
credit rating purposes, though Tarrant maintains that it was
not witten by a Tarrant enpl oyee. Shortly thereafter, Bazak

was i nfornmed that Tarrant would instead sell its inventory to

anot her buyer, David's Place, at a higher price.
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The Conplaint filed by Bazak in the instant action
cl ai med that Tarrant and Bazak had a contract for the purchase
of 912,712 specific inventory itens at a price of $2.40 per
itemand that Tarrant breached the agreenent when it sold the
mer chandi se to David s Place. Bazak further alleged that
Tarrant was unjustly enriched by this sale. Follow ng renoval
of the action to this Court and Tarrant’s notion to dismsSs
for failure to state a claim Bazak anended its conplaint with
respect to its cause of action for breach of contract,
attaching the Exhibit 3 letter. (See Am Conpl., dated June
11, 2004, f9Y 10, 17.) Bazak concurrently responded to
Tarrant’s notion to dismss. In a letter to the Court,
Tarrant disputed the authenticity of Exhibit 3. (See Letter
from John Linville to the Court, dated June 25, 2004.)
Tarrant subsequently filed a reply, voluntarily w thdraw ng
its notion to dism ss as to the breach of contract claimuntil
the authenticity of Exhibit 3 could be determ ned. The Court
|ater granted Tarrant’s notion to dismss Bazak’ s claim of
unjust enrichnment. The Court al so authorized discovery with
regard to the parties’ dispute concerning Exhibit 3, follow ng

the conpletion of which Tarrant noved for sunmmary judgnent.
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The Court now considers the nerits of Tarrant’s notion for
sumary judgnent on Bazak’s breach of contract claim

ITI. LEGAL STANDARD

To prevail on a notion for sunmary judgment pursuant to
Federal Rule of Civil Procedure 56(c), the noving party mnust
denonstrate that “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, showthat there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law.” Fed. R Civ. P. 56(c). A fact
is mterial if it mght affect the outcone of the suit under

the governing |l aw. See Anderson v. Liberty Lobby, Inc., 477

U S 242, 248 (1986). |In determ ning whether genuine issues
of material fact exist, “[t]he evidence of the non-novant is
to be believed, and all justifiable inferences are to be drawn

in his favor.” 1d. at 255 (citing Adickes v. S.H Kress &

Co., 398 U.S. 144, 158-159 (1970)).

“[T]he parties rely exclusively on New York substantive
law, and ‘where the parties have agreed to the application of
the forum law, their consent concludes the choice of |aw

inquiry. 3Com Corp. v. Banco do Brasil, S. A, 171 F. 3d 739,

743 (2d Cir. 1999) (quoting Anerican Fuel Corp. v. U ah Energy

Dev. Co., 122 F. 3d 130, 134 (2d Cir. 1997)). Although Tarrant

makes nmention of the California Uni formComrercial Code, it is
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only to note that it is identical to that of New York. (See
Menmor andum in Support of Defendant’s Mdtion for Sumrary
Judgnent, dated February 4, 2005 (“Def. Mem”), at 2, 11.)
Therefore, the Court has considered only New York law in
deciding this notion.

A breach of contract claimunder New York |law “requires
proof of (1) a contract; (2) performance of the contract by
one party; (3) breach by the other party; and (4) danmages.”

Rexnord Hol dings, Inc. v. Bidermann, 21 F. 3d 522, 525 (2d Gr.

1994); First lInvestors Corp. v. Liberty Mit. Ins. Co., 152

F.3d 162, 168 (2d G r. 1998). Tarrant’s notion for sumrary
judgnment fails since there remain genuine issues of materi al
fact as to the existence of a contract between the parties.
Tarrant presents two grounds for its sunmary judgnent
not i on. Neither is sufficiently supported by the record.
First, Tarrant contends that the all eged contract viol ates the
Statute of Frauds. Specifically, Tarrant argues both that the
October 3 e-mmil does not fulfill the “nerchant’s exception”
requi renents and that the Exhibit 3 letter cannot be admtted
as evidence of an alternative witing. (Def. Mem at 11.)
The Court disagrees, and finds that the Cctober 3 e-nail
satisfies the New York Uniform Commercial Code ("UCC)
statutory requirenments that present questions of |aw The

remai ni ng i ssues rai se questions of fact as to which Bazak has

- 8-
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produced sufficient evidence on the basis of which a
reasonable jury could find in its favor.

Second, Tarrant maintains that the contract alleged by
Bazak is unenforceable because it | acks essenti al

prerequisites of a contract, such as possibility of
performance and mutual assent. (Def. Mem at 18.) However,

simlar to Tarrant’s argunents pertaining to the Statute of
Frauds, the force of these clains depends on the resol ution of
factual questions. Consequently, the Court cannot properly
grant Tarrant’s notion for summary judgnent.

IITI. DISCUSSION

A THE ALLEGED CONTRACT DOES NOTI' VI OATE THE STATUTE OF
FRAUDS

Tarrant has failed to denonstrate the absence of any
genui ne i ssue of material fact concerning the applicability of
the Statute of Frauds. The UCC sale of goods provision
st at es:

Except as otherwi se provided in this section a contract
for the sale of goods for the price of $500 or nore is
not enforceable by way of action or defense unless there
is some witing sufficient to indicate that a contract
for sal e has been nade between the parties and signed by
the party agai nst whom enforcenment is sought or by his
authorized agent or broker. A witing is not
i nsufficient because it omts or incorrectly states a
term agreed upon but the contract is not enforceable
under this paragraph beyond the quantity of goods shown
in such witing.
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N.Y. UCC Law 8§ 2-201(1). Wile neither party contends that

awitten contract was forned, Bazak asserts that the parties’

agreenent falls withinthe UCC s “nerchant’s exception.” This

exception provides:
Bet ween nmerchants if within a reasonable time a witing
in confirmation of the contract and sufficient against
the sender is received and the party receiving it has
reason to know its contents, it satisfies the
requi renents of subsection (1) against such party unl ess
witten notice of objection to its contents is given
within ten days after it is received.

N.Y. UCC Law 8§ 2-201(2).

In Bazak International Corp. v. Mst Industries, Inc.,

the New York Court of Appeals directly addressed the issue of
t he adequacy of a witing necessary to enable an all eged oral
contract to withstand the Statute of Frauds. 535 N E. 2d 633

(N. Y. 1989) (“Mast Industries”). In Mast Industries, the

parties entered into an alleged agreenent stipulating that
Bazak woul d buy certainre-sale clothing itens fromMast. The
evi dence put forward by Bazak of this agreenent included five
purchase orders signed by Bazak, telecopied to Mst, and
retai ned by Mast w thout objection. The bottom of each form
read, “This is only an offer and not a contract unless
accepted in witing by the seller, and subject to prior sale.”
Id. at 635. Mast neither signed nor returned the forns.
Despite the | anguage of the purchase orders, the court held

that the docunents were sufficient for the purposes of the

-10-
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“merchant’ s exception” because they “afford a basis for
believing that they reflect a real transaction between the
parties.” 1d. at 638. Accordingly, the defendant’s notion to
di sm ss was deni ed. It is against this backdrop that the
Court determines the sufficiency of the docunentation put
forth by Bazak in the case at bar.

1. E-mails Can Satisfy the “Witing” Requirement

Tarrant contends that Bazak’s October 3 e-nmmil cannot
satisfy UCC Section 2-201(2)’'s “witing in confirmation”
requi renent because the statute does not specifically nention
e-mail as a recognized formof witing. (Defendant’s Reply
Menorandum in Support of Mtion for Summary Judgnent, dated
March 4, 2005 (“Def. Reply”), at 7.) However, the Cctober 3
e-mail does, as a matter of law, satisfy this elenment. See

Mast I ndustries, 535 N E 2d at 635. The UCC states that

““Iwjritten’ or ‘witing includes printing, typewiting or
any other intentional reduction to tangible form” N. Y.
UCC Law 8 1-201(46). Neither the Second Circuit nor the
Courts of the Southern District of New York have determ ned
conclusively whether nessages sent by e-mail qualify as
“witings” under this definition. Instead of stating a
general ly applicable rule, the Second Circuit and sone courts
in this District have eval uated the adequacy of e-nmmils on a

case- by-case basis, distinguishing on account of either the

-11-
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absence of particular terns, or inferences fromthe nessage’s
| anguage. This substantive approach inplies that a witing s
el ectronic form alone, does not prevent it fromfulfilling

UCC Section 2-201(2). See Sel-Leb Mtg., Inc. v. Dial Corp.,

No. 01 Cv. 9250, 2002 W. 1974056 (S.D.N.Y. Aug. 27, 2002),

S&S Textiles Int'l v. Steve Wave, Inc., No. 00 Cv. 8391,

2002 W 1837999 (S.D.N. Y. Aug. 12, 2002); see also 10 Samnuel

Wlliston & R chard A Lord, A Treatise on the Law of

Contracts 8 29:23 (4th ed. & Supp. 2004) (hereinafter

WIlliston on Contracts); John E. Theuman, Satisfaction of

Statute of Frauds by E-Miil, 110 A L.R 5th 277 (2003).

Al though e-mails are intangi ble nessages during their
transm ssion, this fact alone does not prove fatal to their
qualifying as witings under the UCC. Aside fromposted mail,
the forms of communi cation regularly recogni zed by the courts
as fulfilling the UCC “witing” requirenent, such as fax,
tel ex and tel egraph, are all intangi ble forns of communi cati on
during portions of their transm ssion. Just as nessages sent
usi ng these accept ed net hods can be rendered tangi bl e, t hereby
falling within the UCC definition, so too can e-mails. See

Deborah L. WKkerson, Electronic Commerce Under the U.C. C.

Section 2-201 Statute of Frauds: Are Electronic Messages

Enf or ceabl e?, 41 U Kan. L. Rev. 403, 412 (1992).

Addi tional ly, because “[u]nder any conputer storage nethod,

-12-



Case 1:04-cv-03653-VM-FM  Document 60  Filed 07/18/2005 Page 13 of 36

the conputer system ‘renenbers’ the nessage even after being
turned of f,” whether or not the e-nmil is eventually printed
on paper or saved on the server, it remains an objectively
observable and tangible record that such a confirmation
exists. 1d. at 412. Consequently, there appears to be little
di stinction between e-mails and other forns of communication
regul arly recogni zed under the Statute as adequate “witings.”

Mor eover, the policy notivation behind the UCC and its
adoption in New York, as well as the Second Circuit’s
generally li beral viewtoward Section 2-201(2)’ s constructi on,
suggest that the electronic formof an e-mail “witing” does
not as a rule preclude enforcenent of the wunderlying

agreenment. See Apex Ol Co. v. Vanquard Gl & Service Co.,

760 F.2d 417, 423 (2d Gr. 1985). The Statute of Frauds ains
to guard agai nst fraud and perjury by requiring some proof of
a contract, and the UCC s sal e of goods provision is designed

to require sone objective guaranty, other than word of

nmouth, that there really has been sone deal.’” Mast

| ndustries, 535 N. E. 2d at 636 (quoting 1954 Report of N.Y. Law

Rev. Conmm. at 119.) An e-mail suffices as nuch as a letter,

a telegramor a fax to provide such objective indication of an
exi sting agreenent.
At the sane tine, the UCC drafters, in attenpting to

pronote predictable and dependable business practices,

-13-
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endeavored to set forth clear, practical rules in line wth
the real pace and practices of the cormercial world. See id.
at 637. In this spirit, the “nmerchant’s exception” permts
enforceable contracts to enmerge from the conmon comrerci a
practice of entering into oral agreenents for the sale of
goods that are only later confirmed in witing. Id. Few
woul d di spute that e-mail is currently one of the nbst common
forms of comunication for |ay-persons and nerchants ali ke.
Thus, permtting otherwise sufficiently precise e-mails to
serve as “witings” furthers the manifest intentions of the
UCC s drafters. Although addressed nore fully below in Part
[1.A 4, it nerits note that whether e-mail is an appropriate
form of comrunication for any particular set of contracting
parties is a separate and subsequent question, that often
presents factual questions concerning trade usage.

Argunments in favor of a nore strict reading of the UCC
requi renents -- argunents clearly rejected by the New York

Court of Appeals in Mast Industries -- are no nore conpelling

in a case concerning e-mail confirmation than those based on
nore traditional fornms of correspondence. Wiile the
possibility that a party could create a “binding contract
sinply by dispatching unsolicited [witings], thus unfairly
di sadvantaging the recipient” exists, the risk run is no

greater with e-nails than with other forns of transm ssion.

-14-
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ld. at 637. Both hand-witten and typed nessages are capabl e
of fabrication. |In fact, in holding that a telex can satisfy
UCC Section 2-201, the Second Gircuit in Apex Ol explained:
[We recognize that we are pernmtting a substantial
transaction to be consunmat ed on fragnentary conversati on
and docunentation. However, it is the practice in nmany
fields to transact busi ness quickly and with a m ni num of
docunentation . . . . Parties doing business with each
other in such circunstances take the risk that their
conflicting versions of conversations will be resolvedto
their disfavor by a fact-finder whose findings, even if
incorrect, are immune from appellate revision.
Apex O 1, 760 F.2d at 423.
The Cctober 3 e-mail put forward by Bazak is
di stingui shable from nessages at issue in other cases that
were held insufficient to satisfy the Statute of Frauds. Two
recent cases inthis District provide apt conparisons. |In S&S

Textiles International v. Steve Wave, Inc., the court granted

the plaintiff’s notion for summary judgnment, hol ding that the
nodi fication of the contract alleged by the defendant was
unenf orceabl e under the New York Statute of Frauds. No. 00
Cv. 8391, 2002 W 1837999 (S.D.N. Y. Aug. 12, 2002). The
court rejected the two e-nmails that the defendant offered as
evidence of this alleged nodification. As to the first e-
mail, the court held that the statement “agree/confirm
concessions as per tel talk with you” was too anbi guous and
the inferences drawn from the nentioning of the term

“concessions” too tenuous to create a question of fact about

-15-
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the nodification. 1d. at *5. The defendant also failed to

denonstrate a connecti on between the bills nmentioned in the e-
mail and the shipnents at issue in the case. Regarding the
second e-mail, the court found that it sinply referred to
several unrelated transactions and t herefore was i nadequate to
serve as a witten contract nodification. Although the court
held that the e-mails were “not sufficient to constitute a
confirmation of an agreenent that woul d satisfy the Statute of
Frauds,” the reference citation inplies that they were
insufficient due to these substantive flaws as opposed to a
bright line rejection by the court of the e-mails as witings
sinmply because of their format as e-mails. 1d. at *6 n. 19,
In conparison, the Cctober 3 e-mail at issue here in
substance is sufficient to neet the requirenents of the

Statute of Frauds, see infra Part |l1.A 2-5; see also Must

| ndustries, 535 N.E.2d at 635; the only issue is whether its

format as an e-mai|l precludes its consideration. |ndeed, that

the court in S&S Textiles did not rule the e-mails out of hand

sinply by reason of their status as e-mails supports this
Court’s adm ssion of the October 3 e-mail as a confirmatory
writing under the UCC

Li kewi se, the case at bar is distinguishable fromSel -Leb

Marketing, Inc. v. Dal Corp., where the court granted

defendant’s notion to dismss, finding the offered e-nmail

-16-
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“witing” to be insufficient. No. 01 Civ. 9250, 2002 W
1974056 (S.D.N. Y. Aug. 27, 2002). In Sel-Leb, the parties
di sput ed whet her the all eged contract was one for the sal e of
goods or of intangibles. The court held that the agreenent
bet ween the parties was a contract for sal e of intangibles and
applied the relevant portion of the UCC, Section 1-206(1).
Al though this provisionrequires the “witing” to be signed by
the party to be charged, the e-mails offered by the plaintiff
di spl ayed no such signature. Moreover, none of these e-mails
unanbi guously referred to the alleged agreenent and seened
instead to pertain to other subjects. Additionally, the e-
mails failed to specify any terns of the agreenent, including
the subject of the contract and the price to be paid for the
mer chandi se.

In contrast to the e-mails rejected in Sel-Leb under the
UCC section applicable in that case, Section 1-206, the

Cctober 3 e-mail need only be sufficient against the sender,

Bazak, under the “merchant’s exception.” See N Y. UC C Law
§ 2-201(2). As discussed below, the October 3 e-nail
satisfies this requirenent. Further, that e-mail deals

exclusively with the parties’ transaction, explicitly refers
to a specific conversation between the parties and outlines in
detail the nmerchandise at issue. In addition, while both the

October 3 e-mail and those in Sel-Leb omt the price term

-17-



Case 1:04-cv-03653-VM-FM  Document 60  Filed 07/18/2005 Page 18 of 36

only UCC Section 1-206, which is inapplicable in the case at
bar, requires such a term*

Finally, as in S&S Textiles, the key point in Sel-Leb is

that the court considered the e-nails as witings that m ght
potentially satisfy the Statute of Frauds, and rejected them
for their substantive failings. This Court simlarly finds
the October 3 e-mail to be a “witing,” and separately
determ nes its substantive adequacy.

The not abl e | ack of discussion concerning the ability of

e-mail to stand as a “witing” in both S&S Textiles and Sel -

Leb may be explained in part by the adoption in 2000 of 15
U S. C Section 7001. The federal provision states:

Not wi t hst andi ng any statute, regul ati on, or other rul e of
law . . . with respect to any transaction in or affecting
interstate or foreign commerce - (1) a signature,
contract, or other record relating to such transaction
may  not be denied | egal ef fect, validity, or
enforceability solely because it is in electronic form
and (2) a contract relating to such transaction may not
be denied legal effect, validity, or enforceability
solely because an electronic signature or electronic
record was used in its formation

15 U.S.C. 8 7001(a). The w despread interest in permtting
ot herwi se substantively sufficient e-mails to stand as
“witings,” as evidenced by Section 7001’ s adoption, supports
this Court’s finding to the sane effect.

2. The Cctober 3 E-nmil Satisfies the Signature
Requi r enent

4 Conpare UCC Section 1-206(1) (“at a defined or stated price”) with
Section 2-201(2).

-18-
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Wi | e UCC Section 2-201(2) does not explicitly state that
a signature is necessary for a witing to be “sufficient

agai nst the sender,” | anguage in Mast I ndustries hints that it

may be so required. Mast Industries, 535 N.E. 2d at 638 (“If

the witings can be construed as confirmng an alleged oral
agreenent, they are sufficient under UCC 2-201(1) against
Bazak -- the sender -- since Bazak signed them”). Even if
this is the case, the Cctober 3 e-mail fulfills this
requi renent as a matter of |aw.

“Signed” is neant to include “any authentication which
identifies the party to be charged.” N Y. UCC Law § 2-201
official comments. The official commentary to the statutory
| anguage el abor at es:

The inclusion of authentication in the definition of

“signed” is to nmake clear that as the termis used in

this Act a conplete signature is not necessary.

Aut hentication may be printed, stanped or witten; it may

be by initials or by thunbprint. It may be on any part of

t he docunent and in appropriate cases may be found in a

billhead or letterhead . . . . The question always is

whet her the synbol was executed or adopted by the party
with present intention to authenticate the witing.
N.Y. UCC Law 8 1-201 official cnt. 39.

Since Bazak’s President’s typed signature appears at the

signatory line of the attached letter and the letter is typed

on Bazak conpany letterhead, the witing is “sufficient

agai nst the sender.” See Mast Industries, 535 N. E. 2d at 638.
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3. The October 3 E-mail Can Be Construed As “In
Confirmation” O An Earlier Agreement

The Cctober 3 e-mail also satisfies the UCC requirenent
of a witing “in confirmation” of an earlier agreenent. To
survive sunmary judgnent, the witing need only be “sufficient
to indicate that a contract for sale has been made.” Mast

| ndustries, 535 N E 2d at 637. It is not required to

precisely set forth every material termof the agreenent. See
Apex O 1, 760 F.2d 417. The witing nmust sinply “provide a
basis for belief that it rests on a real transaction -- no

nore, no less.” Mast | ndustries, 535 N E 2d at 639. And

while quantity is the only contractual term specifically
required under the UCC, even a witing incorrectly stating
this termmy be sufficient. NY. UCC Law 8§ 2-201(1).°
The Cctober 3 e-mmil satisfies this legal standard in
that it provides a sufficient basis for belief that its
nmessage rests on a real contract. The e-mail contains the
requi site quantity term though the parties dispute whether
the figure is msstated. (See Linville Aff., Ex. A at 2.)
Additionally, while the message lacks a price quote, this

om ssion is not fatal under Section 2-201.

5 But such a “contract is not enforceable under this paragraph beyond the
quantity of goods shown in such a witing.” NY. UC C Law § 2-201(1).
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4. A Jury Could Find That the Witing was Recei ved and
That the Receiving Party Had Reason to Know of Its
Contents

Whet her recei pt of a confirmatory witing has occurred is
a question of fact, inappropriately determ ned on summary

judgnent. See WIlliston on Contracts § 29:27. Though the UCC

does not define “receipt” in the context of a confirmatory
witing, it provides a definition of “receipt of notice.”

Wlliston on Contracts § 29:27. Section 1-201(26) states:

A person “receives” a notice or notification when: (a)
it comes to his attention; or (b) it is duly delivered at
t he pl ace of busi ness through which the contract was nmade
or at any other place held out by himas the place for
recei pt of the comuni cati ons.
N.Y. UCC Law 8§ 1-201(26).
Further, the requirenent of having “reason to know of its
contents” is satisfied when “from all +the facts and
circunstances known to him at the time in question he has

reason to know that it exists.” NY. UCC Law § 1-

201(25)(c); Wlliston on Contracts § 29:27.

Di sput es concerni ng both recei pt and reason to knowrai se
guestions of fact. Therefore, the Court nust only determ ne
whet her Bazak has presented evidence sufficient to create a
genui ne i ssue of material fact as to these el enents. See Fed.
R Gv. P. 56. The Court is persuaded that Bazak has put
forth facts that denonstrate a genui ne i ssue of material fact

as to each. Neither party disputes that the Cctober 3 e-nai
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appeared in Buchan’s inbox and was thereby received in the
techni cal sense. Nonethel ess, Tarrant contends that Buchan
has no recollection of opening the e-mail or its attachnent
and that the e-mail was therefore not constructively received.
(Buchan Aff. 1 9.) However, this assertion nore appropriately
addresses the issue of Buchan’'s “reason to know' of the
contents of the witing -- reason to know to open the e-nai
-- than actual receipt of it. See Section 2-201(2). In spite
of Tarrant’s argunent, the Court finds that the Cctober 3 e-
mai | satisfies the UCC definition of receipt of notice set
forth in UCC Section 1-201(26), as it sufficiently came “to
[Buchan’s] attention” and also was “duly delivered at the
pl ace of busi ness through which the contract was made.” N.Y.
U C.C Law § 1-201(26)(a).

Nonet hel ess, whether e-mail is an appropriate and
reasonably expected form of conmunication between the two
particular parties before the court is a question of fact.
Here, the issue’s resolution requires a factual inquiry into

trade usage and course of dealing. See Wlliston on Contracts

8§ 34:19. Construing facts in the |light nost favorable to the
non- novant, Bazak has denonstrated the exi stence of a genuine
I ssue of material fact concerning this question. Nei t her
party directly addresses whether e-mail is an appropriate

met hod of comrunication in the re-sale trade generally or in
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Tarrant and Bazak’ s particul ar relationship. Yet |later e-mail
correspondence from Tarrant to Bazak (the “GVAC e-nmil”)
provi des evidence in light of which a reasonable jury could
find that the parties did accept e-nail as an appropriate form
of conmuni cati on. (Guskin Affirmation, dated February 5,
2005, Ex. 13.)

Furt her, Bazak has put forth evidence that denonstrates
a genuine issue of material fact as to whether Buchan had
reason to know of the Cctober 3 e-mail’s contents “from all
the facts and circunstances known to him at the tine in
gquestion.” NY. UCC Law 8 1-201(25)(c). In particular
Bazak has of fered evi dence denonstrating that Buchan may have
had reason to know, at |east generally, what the e-mail’s
subj ect and purpose would be. Ajury certainly could find the
Cctober 3 e-mmil’s title, “Total Inventory Purchased,”
sufficiently specific to put Buchan on notice of its contents
given his contenporary role in the transaction, despite his
al | eged ignorance of the sender. (See Linville Aff., Ex. A
Buchan Aff. ¢ 9.) Moreover, since Buchan’s primary
responsibility at Tarrant is to sell avail abl e nerchandi se, a
jury could find it unlikely Buchan woul d think that an e-mai
so titled was spamand did not require his personal attention.
(Buchan Aff. T 2.) Buchan had also net previously with a

representative from R& , the conpany-sender of the e-mail,
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al t hough he states he did not recognize the sender. (Buchan
Aff. 9 3.) Therefore, construing all facts in favor of Bazak,
a genuine issue of material fact remains.

5. A Jury Could Find That the Witing Was Retained
W 't hout Qbj ection

Simlarly, the dispute as to whether the Cctober 3 e-nmail

was retained w thout objection is a question of fact. See

WIlliston on Contracts § 29:27. In the case at bar, the

parties’ factual dispute as to what form of response
constitutes objection requires consideration of trade usage.
Bazak has provided sufficient evidence of re-sale nerchant
trade practices to buttress its contention that Tarrant’s
asserted objection was not of a recognized form (Plaintiff’s
Menor andum of Law in Qpposition to Defendant’s Mdtion for
Summary Judgnent, dated Feb. 25, 2005 (“Pl. Mem "), at 24.)
Specifically, Bazak argues that Tarrant’s alleged objection
mani fested by the terms of its COctober 7, 2003 inventory
report is wthout force. The inventory report does not
express unequi vocal objection and in light of trade practice
inthe re-sale industry, where parties allowthe quantities of
goods to shift continuously, Bazak woul d not reasonably take
the sending of that report as such absent this clear
expression. (Affidavit of Tuvia Feldman, dated February 25,

2005 (“Feldman Aff.”), 919 18, 25, 32; Affidavit of Abraham
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Jacobi, dated February 25, 2005 (“Jacobi Aff.”), 9T 15-19.)
Thus, construing all facts in favor of Bazak, the Statute of
Frauds does not, as a matter of l|law, preclude the Court from
finding a contract to exi st between Bazak and Tarrant.

B. THE OTHER REQUIREMENTS FOR A VALID CONTRACT ARE
SUFFI G ENTLY DEMONSTRATED

VWhile the applicability of the Statute of Frauds defense
is athreshold matter in many contract cases, survival on this
matter does not elimnate the need to prove a contract. Mast

| ndustries, 535 N E. 2d at 635 (citing 2 Hawkland, Uniform

Commercial Code Series 8§ 2-201:05, at 26; Janmes J. Wite &

Robert S. Summers, Uniform Conmmercial Code 8§ 2-3, at 78 (2d

ed. 1980)). | ndeed, to recover damages, Bazak nust stil
establish the essential elenents of an underlying agreenent.
Thus, although failing to denobnstrate the absence of all
genui ne i ssues of material fact concerning the threshold issue
of Statute of Frauds, Tarrant’s notion for summary judgnent
may be appropriately granted if Bazak’s claim fails to
establi sh the existence of an underlying contract.

However, construing all facts in favor of Bazak,
Tarrant’s notion fails. The oral agreenent alleged by Bazak
to underlie the October 3 e-mail is an informal contract that
requires a “bargain in which there is a manifestation of

nmut ual assent to t he exchange and a consideration.” WI/Iliston
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on Contracts § 3:2. Tarrant has not denonstrated the absence

of all genuine issues of naterial fact concerning these
requi renents.

1. The Alleged Contract Is Not Invalid on Account of
| npossibility

Al t hough Tarrant contends that the performance referred
to in the October 3 e-nmail 1is inpossible and thus
denonstrative of the contract’s fabrication, possibility of
performance is not essential to the formation of a contract.
Notwi thstanding that inpossibility nmay “give rise to
nonenf orcement of the resulting agreenent . . . the nere fact
that the parties have contracted to do an inpossible thing
will not necessarily prevent enforcenent by way of renedy.
Thus, the resulting obligation is properly defined as a

contract.” WIlliston on Contracts § 3:2. VWhile Tarrant’s

contention, if true, nay create a presunption that the all eged
contract i ndeed does not exist, the existence of a contract is

a factual determ nation. See Dickson v. Mtchell, 448

N.Y.S.2d 861, 863 (N.Y. App. Div. 3d Dep’'t 1982).

Bazak provides sufficient evidence for a fact-finder to
conclude that the alleged agreenent underlying the COctober 3
e-mail is possible. Specifically, Bazak points to the
circunstances of Tarrant’s sale to Davids Place to

denonstrate the constant fluctuation of precise quantities at
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issue in any particular re-sale contract and thus of the
irrelevance of “inpossibility” at any one point in the
rel ati onship. (Feldman Aff. 9§ 18, 25, 32; Jacobi Aff. Y 15-
19.) This is sufficient to denonstrate a genuine issue of
material fact concerning the issue of trade usage, and
therefore, of inpossibility.

2. A Jury Could Find the Existence of Miutual Assent

Even while asserting a contract under UCC Section 2-
201(2), parties nust still denonstrate the el ement of nutual

assent. Mast I ndustries, 535 N. E.2d at 635. Mitual assent is

a question of fact to be found by the jury. U.S. Titan, Inc.

v. Guangzhou Zhen Hua Shipping Co., Ltd., 241 F.3d 135,

145 (2d Gr. 2001). To determne the presence of nutua
assent, or a “neeting of the mnds,” the court nust | ook for

a “‘mani festation or expression of assent . . . by word, act,
or conduct which evinces the intention of the parties to

contract.” Register.com Inc. v. Verio, Inc., 356 F.3d 393,

427 (2d Cr. 2004) (quoting 22 N. Y. Jur. 2d Contracts § 29).
The totality of parties’ acts, phrases and expressions nust be
considered, along with “the attendant circunstances, the
situation of the parties, and the objectives they were

striving to attain.” Lumhoo v. Hone Depot USA, Inc., 229 F

Supp. 2d 121, 161 (E.D.N. Y. 2002) (citing Brown Bros. Elec.
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Contractors, Inc. v. BeamConstr. Corp., 361 N.E 2d 999 (N.Y.

1977)); see also WIlliston on Contracts § 3:5.

Construing evidence in the light nost favorable to the
non-noving party, Bazak’s actions denonstrate sufficient
obj ective assent for a reasonable jury to find intent to form
a contract. Specifically, the “confirmatory” e-mail sent on
October 3 creates a genuine issue of material fact as to
Bazak’ s intent to be bound by explicitly confirm ng an al |l eged
oral agreenent arrived at previously by the parties.

Wiile there are potential discrepancies between the
October 3 e-nmmi|l and ot her docunentation allegedly pertaining
to the sane sale, these are not necessarily fatal to Bazak’s

cl ai m of assent. In Mast Industries, the New York Court of

Appeal s expl ai ned that not all parts of the proffered docunent
nmust nake sense in order for a non-noving party to survive
summary judgnent. See 535 N. E. 2d at 638 (denyi ng defendant’s
notion for summary judgnent, holding that the small print at
the bottomof the fornms stating that they are “[o]nly an offer
and not a contract unless accepted in witing by the seller”
did not disqualify the docunents as confirmatory witings of
the alleged oral agreenent, since it was obvious fromtheir
face that the printed words were entirely irrelevant to the
parties’ dealings). Generally speaking, if intent to be bound

is otherwi se denonstrated by the parties, the court should
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enforce the agreenent if at all possible. See id.; see also

Anerican Plastic Equip., Inc. v. CBS, Inc., 886 F.2d 521 (2d

Cir. 1989) (denying notion for sunmary judgnent, hol ding that
the fact that one party never supplied the other with a
definitive list of goods that were included in the contract
term*®“Schedul e A” was not concl usi ve evidence that the parties
did not know which goods were the subject of the agreenent,
and determning that a reasonable jury could find the
exi stence of a contract despite the absence of a docunent
listing the goods).® Under this standard, the October 3 e-
mai | provides sufficient evidence to denobnstrate a genuine
issue of material fact as to whether the parties nutually
assented to a contractual agreenent.

Most inportantly, under the UCC, terns set forth in the
confirmatory witing may be “expl ained or supplenented .
by course of dealing or usage of trade or by course of
performance.” NY. UCC Law §8 2-202.7 Usage of trade is
relevant not only to the interpretation of express contract
terms, but may also itself constitute contract terns. Aceros

Pref abricados, S.A v. TradeArbed, Inc., 282 F.3d 92, 102 (2d

Cir. 2002) (citing Janmes J. Wiite & Robert S. Summers, Uniform

5 The court in American Plastic was interpreting the New Jersey UCC
statute, which is identical to New York’s provisions.

7 The phrase is further defined as “any practice or method of dealing
havi ng such regularity of observance in a place, vocation or trade as to
justify an expectation that it will be observed with respect to the
transaction in question.” NY. UC C Law § 1-205.
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Commercial Code 8 3-3 (2d ed. 1980)). Thus, standard i ndustry

custom and practice is relevant when interpreting contracts
under the UCC

The court finds that Bazak has presented adequate
evidence to denonstrate a genuine issue of fact concerning
trade usage that, if found by a jury, could denonstrate the
conpany’s intent to be bound. In particular, Bazak disputes
that the apparent inconsistency between the parties
under st andi ngs of the quantity of goods avail abl e for purchase
or the “inpossibility” of the all eged sal e denonstrates a | ack
of mutual assent. |Instead, Bazak argues that daily changes in
the availability of goods for sale require transactions in the
cl oseout re-sale textile industry to fluctuate constantly.
(Fel dman Aff. 91 18, 25, 32; Jacobi Aff. 7 15-19.) As a
result, it is common practice within the trade to quote a
quantity, fully conscious that at the point of performance,
the exact quantity may be different. Having put forth
evidence to this effect, Bazak has denonstrated a genui ne
issue as to the material fact of nutual assent.

Bazak has al so presented adequate evidence to create an
i ssue of fact concerning Tarrant’s mani fested and expressed
assent to the all eged agreenent. Although Tarrant argues that
its constant refusal of Bazak's requests for purchase orders,

as well as its failure to perform the in-house procedures
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required for the re-sale transaction, denonstrate it had not
yet assent ed, Bazak provi des sufficient contradictory evidence
to raise a question of fact. In particular, Bazak contends
that the GVAC e-mail forwarded to it by Tarrant, along with
the remark made to Bazak’ s officer by Tarrant’s agent, Quez,
denonstrate sufficient assent. (PI. Mem at 8, 19, 20, 25;
Def. Reply at 2; Affidavit of Ron Yeffet, dated February 23,
2005 (“Yeffet Aff.”), ¢ 7.) Bazak also disputes Tarrant’s
assertion that the issuance of purchase orders prior to the
formation of an oral agreenent or creation of a “confirmatory
witing” is standard re-sale industry practice. (Feldman Aff.
1 24; Jacobi Aff. q 18.) In addition, Bazak contends it had
been told by Buchan that pro-forma invoices were
“forthcom ng.” (Feldman Aff. 9 29.) Together, construing
these facts in favor of Bazak, there is adequate evidence to
denonstrate a genui ne i ssue of material fact. This precludes
the Court fromgranting sunmary judgment.

C EXHBIT 3 SATISFIES THE THRESHOLD REQUI REMENTS OF
RELEVANCE AND AUTHENTI CI TY TO SURVI VE SUWARY JUDGVENT

Tarrant contends that the Exhibit 3 letter offered by
Bazak as a “witing in confirmati on” of an earlier agreenent
is inauthentic and therefore inadm ssible. However, Exhibit
3 survives the threshold determ nation of authenticity as a

matter of law See United States v. Ruggi ero, 928 F.2d 1289,
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1303 (2d Cir. 1991). Consequently, the ultinate resol ution of
its adm ssibility is a question to be deternined by the fact-

finder. See United States v. Tocco, 135 F.3d 116, 129 (2d

Cir. 1998).
The principles governing adnmi ssibility of evidence apply
equally on a notion for summary judgnent as in atrial. See

Raskin v. Watt Co., 125 F.3d 55, 66 (2d Cr. 1997). In both,

proper adm ssion requires a determ nation on rel evance and
authenticity. Fed. R Evid. 901 advisory conmittee’s note.
Rel evance is defined in Federal Rule of Evidence 401 as
“evi dence having any tendency to make the existence of any
fact that is of consequence to the determi nation of the action
nore probable or |ess probable than it would be w thout the
evi dence.” Fed. R Evid. 401. Exhibit 3 passes this
threshold determnation. If admtted, Exhibit 3 would
increase the probability that a jury could find that a
contract existed between Tarrant and Bazak.

Exhibit 3 |ikew se overcones the Court’s threshold
determ nation of authenticity as a matter of |aw. Feder a
Rule of Evidence 901(a) states: “[t]he requirenent of
authentication or identification as a condition precedent to
adm ssibility is satisfied by evidence sufficient to support
a finding that the matter in question is what its proponent

claims.” Fed. R Evid. 901(a).
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This threshold determnation is relatively low, as
evidence is adnmi ssible as authentic “if sufficient proof has
been i ntroduced so that a reasonable juror could find in favor
of authenticity or identification.” Ruggi ero, 928 F.2d at
1303. “‘[T]he burden of authentication does not require the
proponent of the evidence to rule out all possibilities
i nconsistent with authenticity, or to prove beyond any doubt
that the evidence is what it purports to be. Rat her, the
standard for authentication, and hence for adm ssibility, is

one of reasonable likelihood.”” United States v. Pluta, 176

F.3d 43, 49 (2d Gr. 1999) (quoting United States v.

Hol ngui st , 36 F.3d 154, 168 (1st Cir. 1994)).

Once the court determnes that the proponent of the
evi dence neets the threshol d, the evidence nay be adnm tted and
any outstanding issues regarding its authenticity are to be

resolved by the fact-finder. See Raskin, 125 F.3d at 66.

Bazak has offered adequate proof of Exhibit 3's authenticity
for a reasonable jury to find inits favor. Both Fel dnman and
hi s enpl oyee Luis Gonzal es (“CGonzal es”) attest that the letter
was handwitten by Feldnman, and subsequently typed on the
conputer and sent to Tarrant by Gonzales. (Affidavit of

Robert Gonzal es, dated February 25, 2005 (“Gonzal es Aff.”), 11
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2-5; Feldman Aff. 99 26-28.)% Wether the alleged facts are
credible in light of Tarrant’s evidence to the contrary is a
question for the jury and inappropriate to determne on

summary judgnent. See Raskin, 125 F.3d at 66.

IV. CONCLUSION

For the reasons set forth above, Tarrant has failed to
denonstrate the absence of genuine issues of nmaterial fact
necessary to prevail on a notion for summary judgnent. The
October 3 e-mail is a legally cognizable “confirmatory
writing” under the UCC “nerchant’s exception.” The renaining
Section 2-201(2) elenments of receipt and objection are
guestions of fact as to which Bazak has put forth sufficient

8 Whil e not dispositive on the issue of Exhibit 3's authenticity, the Court
notes that the affidavit of Robert Gezelter (“Gezelter”) submtted by
Bazak is inadm ssible to support Exhibit 3's authenticity. (See Affidavit
of Robert Gezelter, dated February 24, 2005 (“Gezelter Aff.”).) Bazak has
subm tted no claimthat Gezelter be considered an expert witness, nor has
it fulfilled any of the procedures necessary to expert discovery. See
Fed. R. Civ. P. 26. As a result, the Court determ nes the adm ssibility
of Gezelter’'s affidavit under Federal Rule of Evidence 701. Federal Rule
of Evidence 701 states:

If the witness is not testifying as an expert, the witness’
testimony in the formof opinions or inferences is |imted to those
opinions or inferences which are (a) rationally based on the
perception of the witness,(b) helpful to a clear understanding of
the witness’ testimony or the determ nation of a fact in issue, and
(c) not based on scientific, technical, or other specialized
knowl edge within the scope of Rule 702.

Fed. R. Evid. 701. Gezelter’s affidavit fails these criteria. It
provides no “firsthand know edge or observation” of Bazak’s conputer as
required by Rule 701(a). Fed. R. Evid. 701 advisory commttee’ s note;
(Gezelter Aff. 99 9-10.)

The affidavit also directly contravenes the restriction of 701(c),
since it pertains exclusively to specialized and technol ogi cal know edge
of conputers. Fed. R. Evid. 701 advisory commttee’'s note; (Gezelter Aff.
19 1, 15-19, 20-21.)
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evidence for the fact-finder to conclude in its favor. In
addition, Bazak has provided adequate proof of mutual assent
for a reasonable jury to find its existence. Finally, Bazak's
submission of Exhibit 3 is supported by enough evidence of its
relevance and authenticity to be sent to the jury for final
determination. Therefore, Tarrant’s motion for summary
judgment is denied.
V. ORDER

For the reasons stated above, it is hereby

ORDERED that the motion of defendant, Tarrant Apparel
Group, for summary judgment on the breach of contract claim is
DENIED; and it is hereby further

ORDERED that the parties appear at a conference on July

29, 2005 at 1:30 p.m. to discuss remaining pretrial
proceedings.

SO ORDERED.

Dated: New York, New York

18 July 2005

Victfor Marrero
U.s.D.J.
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